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5 _ THE REPDBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
(LAND Dmszozv)
CIVIL smqj_'No,zol OF 2012

SAMALIE KATUMBA:::::;':::':;".i':-;:?:_:._:-;:;:‘;:s:-:::::::::::;::::::::::PLAINTIFF

1. STANBIC BANK LTD
2. ANTHONY MUPERE T/.a':.l”: ¥
'ARMSTRONG AUCTIONEERS .
| ":::::::::::::;:::DEFENDANTS
3. PRINT INNOVATIONS &
PUBLISHERS LTD

4. GODFREY KATUMBA

- BEFORE: HON. MR: JUSTICE BASHAIJA K. ANDREW

JUDGMENT:
Samalie Katufnba (hereinafter referred to as the “plaintiff’)
brought this suit against Stanbic Bank Ltd; Anthony Mupere T/a
Armsjfong Auctioneers; Print Innova_tionls & Publishers Ltd and

Godfrey Katumba (hereinafter referred to as the Ist , 2nd | 3rd qnd
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4 defendant respectively;) 1011‘!‘, or severally. The plaintiff is

and or workmen from selling, evicting, harassing, intimidating or

in any other way intermpting the plaintiff’s use and enjoyment of

property comprised in Kyado’ndol-B.lock 212 Plot 299 and Plot 300
at Kyebando, Kampala (hereinaﬂer referred to as the “suit land”);

general damages, interest and costs of the suit.

The plaintiffs main contenﬁon is that the mortgage created on
13/02/2009 with her matnmomal home as security is 1Hegal as it
was done without her knowledge or consent. The plaintiff allege

that she only gave a written- censent as a spouse to the 4th
defendant

In. respect of the legal mortgage created on

14/01/2005 between the Ist and 4t defendant which was fully

serviced and discharged on 15/12/2008 when the spousal

consent she had given also expired. The plaintiff disputes the

second mortgage which the 4th defendanL took out from the 1st

defendant on 13 /02/ 2009 Lsmg the Ssame property as security
and contends that the transactlon 1s illegal and invalid as it was

done without her knowledve or consent. She maintains that
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The 1st defendant denied the allegations of the plaintiff and avers

that contrary to the plaintiff’s allegations, the . 1st defendant

mortgage

mortgage between the
Ist and 4th defendant,

The 3rd gn(g 4th‘defendan_t in t’-h_iejr joiﬁt defence contend that the
Ist mortgage facility was fully pald fo the 1st defendant op
15/12/2008 and that the 1t défendant offered another facility
which the 3 defendant acc':epte_d._ That all that was required by
the 1st defendant .to secure _the mortgage in thé' new facility wag
communicated in the offer letter 'Cl'ause 14 and that the Spousal

consent of the plaintiff W@.S not one of them. That they are
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committed to repay the loan and have been making deposits to

that effect. That bas such the 15t defendant is not entitled to the

reliefs sought.

The 2nd defendant never filed a defence'_and the matter proceeded

against him as if he had filed a defence. At the hearing of the suit
Mr. Mbaziira Fredrick represented the plaintiff, Mr. Alex Rezida

represented the 1st and 2nd defendants and Mr. Allan Seruliika

represented the 31 and 4tk rdefendants. In the parties’ joint

scheduling memorandum the following facts were agreed;

1. There was a duly executed legal mortgage on 14/01/2005.
2. The plaintiff did give_ a u)riiten consent as spouse to the 4th
defendant in respect of the l‘eg_dl mortgage on 14/01/ 2005.

3. The legal mortgage executed on 14/01/2005 was Jully

‘serviced and completed on 15/12/2008.
4. The 4t defendant subsequenﬂy took out a second mortgage

Jrom the 1st defendant on 13/02/2009.
The following issues were agréed for determination;

1. Whether the consent obtained from the plaintiff in

execution of the 1st mortgage continued at the time of

[aRie
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executing the 2nd mortgage between the Ist defendant

and the 4th defendaﬁa

2. Whether the 1st .dﬁeﬁefagfﬁz;}?éf}is’a bonafide mortgagee.

3. What remedies are available to the parties?

I shall resolve Issue No.1 &2 jointly as they are interrelated.

3

Issue No.1: Whether the con‘éent obtained Jrom the plaintiff

in execution of the. 1st mortgage contmued at the time of

_-_;,’ ey

executing the 2nd mortgage between the 1st defendant and

the 4th defendant.

Issue No. 2: Whether the 1st defendant is q bonafide

mortgagee.

The plaintiffs main contenhon is that the mortgage facility

between the 1st defendant and the 374 & 4th defendants created on

13 /02/2009 against her matri_monia] home is illegal and invalid
for want of the necessary spousal consent. That being

matrimonial property, any dealings/transaction in it requires the

mandatory spousal consent under Section 39 of the Land
(Amendment) Act (supra). FOr this proposition counsel for the

plaintiff relied on the case of Musaija vs. Musaya & O’rs (HCT-

01-LD-CA-0078 of 2016) in which court cited Enid Tumwebaze
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vs. Mpereirwe Stephen & A’ror HCCA No.039 of 2010 to the

effect that the provisions of ":-{"‘C-.z_}rl 39(supra) are mandatory and

cannot be circumvented.

The plaintiff’s maintained that the consent which she gave for the
14/01/2005 mortgage faéﬂity ﬁas expressly unequivocal. That
Exhibit D2 - the letter of o»f;‘fefﬁbj% ‘the 1st defen_dant to the 3rd & 4th
- a monetary limit and other

defendants had a time it

limitations of the mortgage. That even though Section 39 (supra)

does not provide time or monetary l;'mits, it requires that at least
€very mortgage on matrimonial p‘roberty be covered by a separate
spousal consent.. To support th1s proposition, counsel for the
plaintiff cited the case of Aligg & Michael O_kiror'vs. Global
Capital Save & A’nor HCCS 149_ of 2010 and opined that the
Ist, 3rd and 4th defendants needed a separate plaintiff’s spousal
consent before creating the 200_9 mortgage over her matrimonial
home. The plaintiff insisted that the consent in the 2005
mortgage facility was only _for the Shsi.SO0,000,000 and that the

consent expired on 15/12/ 2008 upon the particular mortgage
being fully paid as shown in Exhibit 1 0..

The plaintiff’s evidence in that regard was confirmed by the

testimony of DW2 Katumba Godfrey the 4t defendant. Even in
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the averments in their deffi‘f:’;r:e:f the 3rd & 4th defendant state that

the 1st mortgage facility ’Kzaaflljpald to the 1st defendant on
15/12/2008. That the COnéenf of the plaintiff expired with the
mortgage facility being discharged and they were offered another

facility whose terms never required the spousal consent.

Counsel for the plaintiff “subrhitted that the plaintiffs earlier
Spousal consent cannot in anyterms be stretched to cover fresh
mortgages. That if that was to be the case, there would have been
no any need to execute a fresh rﬁortgage-deed in 2009. That the
facts as they are now mean that the 2009 mortgage was executed

without the spousal consent as required by law hence illegal and
invalid.

For their part, the 1st and 274 defendants maintained that the

2009 moftgage was an exterision of the earlier mortgage executed
in 2005 in which the plaintiff gave..the required spousal consent.
That as'r such there was no need for her to give a fresh spousal
consent. That Exhibit D4 the letter of offer in Clauses 1, 3 and

14.7, clearly states that the mortgage of 2009 was just an

enhancement of the 2004 offer, That Shs. 541, 593,000 in the

mortgage of 2009 includes a Tepayment of the balance out of the

2005 mortgage’ of Shs. 300,000,000 as expressly stated in the

7
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~Section 39 (supra).

document. DW1 Mr. TWll’td_l]"ct“ ke testified that the asterix in

Clauses 1 and 6.1 of Exhzbzt D4 fhe 2008 offer letter, shows that

there was only one earlier agreement of 2005 which was not to be

varied save for the adjustmeh.tof the figures in the amount. DW1

insisted that the offer was a fusion of both the 2005 and 2009

facilities and it is the reason m‘w Clause 13.6 therein states that;

“13.6 Consent to mortgage signed by Samalie Katﬁmbw
Spouse on land and broperty pledged ags Secunty registered

in Kyadondo Block 212, Plot 299, _»

The 1st defendant thus tétéllj.f aehied that it ignored provisions of
'I"hafit was well aware of them but that the

mortgage of 2009 already had the required Spousal consent in

place. That this is what diétihgufsh.cs it from the cases that the

plaintiff has cited above. The 1st defendant maintained that the
Clause 3 of Exhibit D1 clearly states that the security was to be a

spousal consent did' not state a Iimitation on the amount to he

borrowed. That if it had q:ta:ted thf* limitation the Ist defendant
g
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ctisént. That to treat this case
differently would be condo.'ﬁ:ffigjhe plaintiff to approbate and

reprobate which cannot be permitted.

Counsel for the 1st and Znd i"iéféﬁduantsffurthér argued that this

court should give the natural mmeaning to the words of the

consent of the plaintiff that ‘she “irfevocably consents to the

mortgage” of the suit property. 'ﬁ‘iat the parole evidence rule
under Section 91 and 92 of ,fhc Evidence Act, read fogether,
applies in this case and therei‘nust b.e-'no attempt to contradict,
vary, add to or subtract fréfn _'tfig ;pousal consent’s precise words

by way of testimony.

Furthermore, that the plaintiff kriew about the 2009 mortgage
because in Exhibit D5 which is her affidavit dated 24/05/2012
Annexture R1 is the 2008 offer letter. That in affect this imputes
knowledge on the plaintiff of ‘the very transaction, That in
November, 2008 when the facility was enhanced, it had not yet
been fully paid. Counsel Opined _-f:h'at introducing limitations to
the plaintiff’s open con-s_cntﬂ in the_.circumstances Is untenable

and that the consent covered the two fused facilities.
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Counsel for the 3 & 4t defendants submitted that the law
obtaining in 2005 was the Mortgage Act, Cap 229 and the Land
Act, Cap 227 (as amended) in 2004. That Section 39(1) (b) of the
Land Act (supra) striCtIypr@vz;cies fhat any contract of mortgage
whose security is matriﬁlo‘nial :prc-)per_ty needs prior consent from

the spouse. That this means ‘th_at for every transaction of

- mortgage there must be consent. That in this case there are two

mortgages and one consent for the 2005 facility but not for the
2009 facility. That it is errone{)u_s for the 1st defendant to allege

that the Ist mortgage was a continuing security for future

transactions and that it was not necessary for any more consent. .

That provisions of a contract between parties cannot override

provisions of the law in Section 39

spousal consent for every transaction. That even then, th

plaintiff was never a party to the 1st or 2nd mortgage and as such

the mortgage cannot be interpr_eted against her.

Counsel vehemently submitted that there was no evidence that

contents of the 2n¢ mortgage deed were ever brought to the

plaintiff’s attention and as such the claim that there was no need
for fresh consent is untenable. Further, that the claim of the 1st

defendant that the document for consent was irrevocable does

10

(1) (b) (supra) which require
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‘expressed therein. That for the ¢dns

not mean it extended to future’ transactions which are not

‘nsent to be irrevocable, it would
only be in respect of the 13 mx*g:.ge for which the plaintiff could

not withdraw it. That DW2 Godi frey Katumba also proved that the

4t defendant tully settled the 1st mortgage facility and upon
payment of the fmal mstaﬂment he was glven a tax invoice

Exhibit D8 and the Bank atatement Exhibit D9 by the 1Ist

defendant Wthh shows that ’re pald the fi nal installment on
15/12/2008. Counsel argued tnat once thls final payment on the
1st mortgage facility was made , the consgnt ceased to exist and so
did the 1st mortgage. That fh_ere is no -Way- the two documents

could be read as one as théy WEre separate transactions distinct

from each other. That Item (1) in EJ_chibit D4 shows that the lease

Was an existing facility and tmt by t-he November 2008 offer

letter it is marked with an asterlsk and that the lease was subject
to conditions in agreement of 2004

30/06/2005. That therefore the 2nd mortgage was separate and

subject to new terms from those in the 1st mortgage.

That in light of the position ofthe law, the 2nd mortgage was
unenforceable as it was unlawfully created due to failure to
obtain fresh spousal consent. 'Iosupport this proposition counsel

i1

varied in letter . dated
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cited the case of Dushabe m ’}*-wnt Bank Ltd & 2 O’rs Civil

Suit No.131 of 2014.

I will start with sections 9luand 92 of the Evidence Act (supra).

Under the Pparole ev1dence rule, where there is a document with

clear terms no extrinsic evideﬁce to prove the contents thereof

may be adduced unl.ess"th‘é' tbntents are am'biguous. In the

present case they are not. The rule applies equally to the plaintiff

as it does to the defendants. The relevant parts of the sections

state as follows;

Exclusion of oral by docﬁmenfaw'evidenc'e.'

'91. Evidence of terms of - contracts, grants and other

dispositions of Property reduced to form of document.,

When the terms of a contraqt__bt__' of a grant, or of any other

have been reduced to the form of a

disposition of property,

document, and in all cases m which any matter is required

by law to be reduced to the form of _c’z'dOCttment, no evidence,

except as mentioned in section 79, shall be given in proof of

the terms of that contract, grant or other disposition of

property, or of such matter except the document itself, or

secondary evidence of its contents in cases in which

A2
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secondary evidence is *fm EEL !}Z’e under the Provisions

hereinbefore contained,

92. Exclusion of evidence of oral agreement.

When the terms of any such contract, grant or other
dzsposztwn of property, or any matter reg[uzred by law to be

et mzw

reduced to the form of iz @;ﬁument ~have 'be'en roved

st, for

any such instrument or thez_‘r_' representatives in intere

adding to or

the purpose of contradzctmg, varying,

subtracting from its terms. i

l‘a'

It is also clear that where a person is not privy to a contract such
Person cannot benefit from it or be affected by it. The doctrine of
privity of contract as given in quc!c S Law_Dictionary 8th Edition
Page 1237 refers to a-relati.é)ﬁsh'i'p ‘between parties to a contract,

allowing them to sue each otherbut preventing a third party from
doing so.

The 1st defendant claims- the 'spdu‘s'al consent for g subsequent
mortgage facility was not neces's‘.ar_.y: while the plaintiff contends
that it was. It is not in disput'e” thatthe 274 mortgage facility deed

13

-‘eviden_ée-_o any oral agreement

- accordmg to. sectwn.91, no evi
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executed without a ffesh congsnt, The 1st défendant insists‘ that
fresh consent was not néce-'sééry as the.first mortgage was a
continuing security and the plaintiff had given irrevocable
consent without limit on the amount of money to be borrowed

and the 72‘“1 mortgage was thus ‘a continuation of the first one.

The position of .the law is s’éfﬂéd. Section 39 (1) (b) of the Land
Act (supra) réquires spousal c'onsént for any transaction én rthe
matrimonial property. This means that every transaction of any
nature specified in the provision on the matrimonial propérty
s a

requires spousal consent. The suit land in this case i

matrimonial property. The :fact of the plaintiff and 4th defendant

being spouses is also not in dispute. The relevant part of Section

39(supra) provides as follows; N
“39. Restrictions on transfer of family land

(1) No person shall—

mortgage or lease any

(a) sell, exchange, transfe.r,‘ﬂ piedqe,

Jamily land;

(b) enter into any contract for the sale, exchange, transfer,

pledging, mortgage or lease'of any family land; or

14
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amily iund, inter vivos, or enter into any

land; except with the

other transaction in respect of family

prior consent of his or her sp ouse....”(Underlin'ing for

emphasis mine)

Prior seeking and obtai-‘ning O,f the spousal consent for any

transactions .on matrlmohlal propertv is' therefore a mandatory

requirement under section %9( 1) {

means in the instant case that regardiess of whether or not there
had been consent to previous dealings over the same matrimonial

property, the 1st defendant bught to have sought and obtained

fresh spousal consent before entermg into new or additional

mortgage on the same matrlmomal property with the 31 & 4t

defendants. Clearly, the 1St defendant attempted to present the

two transactions as one and the subsequent one as a
continuation of the prev1ous one. ThlS notion is, however, not
borne out by the very mortgage 'd-Ocuments themselves in the two

transactions. The mortgages are clearly two Separate deeds. Even

.thbugh the offer latter in 2‘009-transacti0n refers to terms the

2004 mortgage, the two do not indicate anywhere that the

mortgages were one and the same or that they were fused.

a) and (b) (supra). It would

W E=
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- In enacting Section 39 (

supra) with a mandatory requirement of
spousal consent for any transaction on matrimonial property, the

Legislature’s clear intention Waé to forestall loss of matrimonial

properties in the event. of c’efauh: which would significantly -

Impact on spouses as e.weﬁx_a;g "the - mortgagor. Owing to the

hkehhood of famlhes bemg Ieit Wlthout homes or very important
source of livelihood, the promsxon ‘was intended to have spouses
well informed about all facts of t_he risks their matrimonial
properties were put to s-of tl}at they could approve with full

knowledge of those facts. It Wa;,éﬂ.ir;;tended to protect the spouses’

and familie.'s' right of occupancy of the family properties. Needless -

to state, that it would not even ‘cost much for a bank to comply

with the requirements under Section 39 (

reason court would not let the 1st ‘d-efendant circumvent those
clear and mandatory provi"!s‘-it?if;is.}jéif the law.

It must be added that 1f ﬁnanczal 1nst1tut10ns and particularly
banks ‘were permitted to do frfmsactlons in the manner the ]st
defendant suggests by its Loxltentlons in this case, it would defeat

the whole purpose and -e.ﬂ'ect of the mischief that Section 39

(supra) was intended to-t;fi,ui;é-j;’; it would create the undesirable

effect that for as long as asp e chz(')nsente,d to one transaction

16 .

(supra) and that it is the
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he or she would have LO*"\PHTSd to all new and future

transactions; which would produee absurd results. Not Seekmg

fresh and obtaining fres.h Si}@u’sal consent for any new or

additional transaction on ma tnmomal property would thus be

sinister as spouses would ‘_then likely take advantage of by their

opposite spouses entering into a transaction of a risk of a nature
unknown to them.

Section 39 (supra) is couched "iii-5plaj'n and unambiguous words

which only need to be assighed ‘their ordinary literal meaning. A
transaction is a transaction' 'W"Hether subsequent to another or

not. The 1st defendant ought to ‘have sought fresh spousal

consent of the plaintiff before-exe(:utmg any subsequent mortgage

with the 3t and 4th defendarlf over the matrimonial property of

the plaintiff with the 4th emcadant The exceptlon to the

mandatory reqmrement of spousa_l consent is clearly stated

under subsection (4 (4) of S,e,c_:_t1'_qn,39. (supra]’. Otherwise subsection

(1) is mandatory that any 'tféhs'é'ction on matrimonial property
shall require spousal consent. The consent given for the 2005

mortgage did not continue _:fjii'?ﬁfgﬁﬁnd to the 2009 mortgage. The

law requires fresh spousal ' ;cbnsent for any mortgage of

17
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> consented to by the spousé.‘ There iIs no such thing as a

contmumg consent” apvwhert in the provision of Section 39

(supra). The 1st defendant ét’ﬂﬁi‘t’iéd to not having obtained the

consent in the second mortcrage and hence the 2009 mortgage is

illegal and invalid for warit of fr‘f“ Spcusal consent.

10 DWI1 admitted in his evidericé that two separate mortgé’ge deeds

were executed for each of thé facilities and that the ]st defendant

) never obtained separate consent nor did it communicate to the
plaintiff before the 2009 mbrtgagé ‘was executed. Given this
evidence, it would be Wro.ngffor the st

défe-ndant to turn around

15 and claim that the plamtlﬂ knew about the mortgages. I fi nd that

the 1st defendant’s the cleum that the spousal consent covered the
two fused facilities is an attempt to rewrite the law. The 2009
mortgage deed does not in _any way state that it has been
consolidated Wlth the 2005 mor tgage If the 1ntent10n of the 1st
20

defendant was to amalgamate or fu::,e the two, the mortgage deed

of 13/01/2009 should have expressly stated so. Even then, the

law would still require the \pous_-sgl consent of the plaintiff afresh.

Besides the above, it is also observed that the plaintiff did not

sign or witness any of the mprtgeiges;_'s_he was thus never a party

25 to any of the transactions and t.héi'e:Fore't'he doctrine of privity of

18
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- are prlvy to the subsequent mer

contract applies with - fLJI tneff. ';-E?Zack’s Law _Dictionary 8th

Edztzon page 1237 defxnea ;‘ usé,f- of contract as a relationship

between parties to a co_nt_ra‘ct: &tzowing them to sue each other

but preventing a third party from doing so.

Applying the doctrine to faeté in the instant case, the st and 2nd

defendant cannot claim thattheplamtlff was aware of contents of

the mortgage since she Wae n *:t pr‘vy to them. That ‘being the

case, the issue of approbétingja-ﬁd-reprobating the mortgage also

does not arise. It is an agreed fact, in the Jjoint scheduling

memorandum, that the 2005 mortgage ‘was fully paid. That

notwithstanding, it would _mean .-t-h'at‘-‘ the 3rd and 4th defendants
1.'(.76196 as they were involved albeit
without the fresh spousal ec)xi;selzt of the plaintiff. They are
accordingly liable to the plaintiff in,_that respect. Issue No.1 and 2
are answered in the negative. |

Issue No. 3: What remediesrafe-available to the parties?

Having found as above the plamnff’s cleum is upheld with the

following declarations and orders

1. The 2009'mortgage is illegal, null and void Sor want of

proper spousal consent. = =

e
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2. A permanent Zﬁj i«?c%m'ri e:ia:)th zsszze restraining the

defendants _]omtfy or ‘.seve'r'*ally by themselves or
through their agents or cmy one acting under them
Jrom sellmg or evicting the plaznt;ff from the suit land,
3. The certzﬁcates of t_ztle SJor the suit land shall be
‘handed over to the plaintiff. | |
4. The plaintiff is awar&ed costs of the suit to be paid by

the -defendants Jointly in equal share.

12/10/2018



