THE REPUBLIC OF LGANDA
INTHE COURT OF APPEAL OF UGANDA AT GLLL
[CORAM: Kakuru, Egonda-Nrende & Obwra, JJA]
Criminal Appeal No.159 of 2014

(Arising from High Court Criminal Session Case No. HOT-02-CR-5C-161-
2012 at Gulud

Between

ODONGO KOMAKECH== —s=—su=ns s —me===—===========Appellant

lganda e ==Respondent

(On Appeal fiom the Sudgment of the High Cowrt of Usanda {Aftonse Ohwin-
Doffo. [ [ sitting at Guiu and detivered on the26™ Juiv 201 3)

JUGDEMENT OF THE COLURT

Introduction

I. The appellant was indicted and convicted of the oftfence of rape contrary
to sections123 and 124 of the Penal Code Act. The particulars of the
offence were that the appellant on the 16" day of November 2012 at
Olinga village in Amuru District had unlawful carnal knowledge of'a
wonan, namely, Rebbeca Agaro without her consent. He was (ried and
convicted of the said offence and sentenced to 35 years imprisonment. He
now appeals against sentence only.

2. The sole ground of sppeal states,

“That the learned trial judee erred in law and in lact when
he imposed a sentenece of 33 years inpaisonment which
sentence was harsh and manifestly excessive in the
chrowmstances ol the case”

3. The respondent opposed the appeal.
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Submissions of Coy nsel

4. Mr Simon Ogen appeared for the appellant on state briel while the
respoindent was represeniod by Mr Martin Rukundo. Principal S1ate
Altorney in the Office of the Direcior, Public Prosecutions, Mr Ogen
submiited that the semence imposed on the appellant was not only harsh
and manifestly excessive: being out of range with sentences imposed by
the courts for similar offences but the sentence was also illegal for not
complying with Article 23 (8) of the Constitution. Fle referred to the case
of Rwabugande Moges v Uganda, § C Criminal Appeal No. 25 of 2014
{unreported),

5. Mr Martin Rukundo conceded that the sentence was Hlegal as the learned
trial judge had not deducted the petiod spent on remand from the
appropreate sentence. He therefore stibinitted that this coun shoutld
EXereise its powers under section 1 | of the Judicatire Act and sentence
the appellant afresh. -

Analysis
0. The leamed trial Judge dealt with the sentence jn the following words.

“This was 4 nrost stigmatizing and heart breaking act of
intmorality, Subject one’s ovg step matler 78 yeurs of
SEe o sexial intercourse as was the case here way an
ahontinable deey,

indeed the conviet hinself was aware ol this when he
accused e persons whe lad fognd hint red landed in the
act of wishing to bring a curse on him by centronting him
with the diabolical deed he had perpettated,

This court kas a duty w ins! i soCiety, which i iy
apparent hus woelully degenerated into unspeakable
tmmarality. the values tha have hitherto kept the fabricy
o our Sockety together and endbled us 0 move with our
heads ligh ahove our shonlders

Forthis, after eiving due consideration to the act that that
lhe comvict has spent almaost a vear on retmand. and is just
30 vears of aue, | sentence him o fail for 35 years from
oday 2940772613

Right of uppeal against the conviction and sentence
cyplained.”
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7. The Supreme Court in Rwabueande Moses v Usanda {supra) has
interpreted Article 23 (8) of the Constitution to require trial courts to
deduct from the sentence they were to impose upon a convict atter taking
into account all aggravating and mitigating factors the period the convict
may have spent in pre-trial custody. Failure to do so rendered the
sentence illegal. Clearly in this case no deduction was made. The
sentence is therefore illegal. We shall proceed, pursuant to section 11 of
the Judicature Act to sentence the appellant afresh.

8. The prosceution told the trial court that the appellant has a previous
conviction for theft. However, we are unable to see a certificate in respect
of such record on the file. We shall therefore treat the appellant as a first
offender. The appetlant was a voung man, 29 years old at the time of the
commission of the offence. Nevertheless he committed a very serious
offence against his own step mother. A sentence of 10 years
imprisenment would be adequate punishiment for this offence. As the
appellant has spent 8 mernths and 2 weeks on remand we sentence him (o
serve a period of 9 years, 3 months and 2 weeks imprisonment from the
26™ July 2013, the date of conviction.

7A

Signed, dated and defivered at Gulu this / day of -"‘L"YL “AVf e a7

Kenneth Kakuru
Justice of Appeal
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Fredrick |~Zgoﬁcﬂﬂ—Ntende
Justice of Appeal

Llelten Obura
Justice of Appeat
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