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THE REPUBLIC OF UGANDA

IN IHE SUPREME COURT OF UGANDA

AI KAMPATA

CIVIL APPLICATION NO. I5 OF 2017

(CORAM: KISAAKYE; ARAC H-AMOKO; MUGAMBA; TU HAISE; CHIBITA;

JSC)

(An oppllcollon orlslng oul of Civll Appllcollon No. 1l o12017 orlslng

from Clvll Appeol No. 17 of 2014)

BETWEEN

TAYEBWA ROBERT APPTICANT
AND

CRESENSIO MUKASA RESPONDENT

RUTING O F COURT

(o) An order for stoy of execution of the judgmenl ond orders

of lhis Court entered in Civil Appeol No. l7 of 2014 delivered on

the 6th doy of April, 2017 pending the disposol of Civil Applicotion
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This is on opplicotion broughl by Notice of Motion under Rules 2(2),

612\ (b),42(1 ond 2),43(1) ond 50 of the Judicolure (Supreme Court)

Rules, seeking lhe following reliefs:
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5 No. I I of 20.l 7, seeking for orders to review the judgment entered

in Civil Appeol No. l7 ot 2014.

(b) Costs of this opplicotion.

The opplicont swore on offidovit in support of lhe Notice of Motion.

The respondenl opposed the opplicotion ond filed on offidovit in

reply.

The bockground to this opplicolion os occepted by this Court is os

follows:

The respondent brought HCCS No. 382 of 1987, in the High Courl qt

Mosoko in his copocity os the holder of letlers of odminislrotion of the

eslote of the lote Guisite Nokoimo ogoinst Yokobo M. N. Senkungu,

Jomes Kenjuro, John Rwokomurongo, Girodesi Kotonyo, ond Yohono

Rwokooro, for orders thot the cerlificote of litle of Yokobo M.N

Senkungu be concelled. The ground for this proyer wos thot the

nomes of lhe defendonts were entered on the register froudulenlly.

Guisile Nokoimo hod died on the l3th doy of June, 1941 leoving

behind lwo pieces of lond situote in Mowogolo, nomely Block 30, plot

No. I ol Kobogomo of obout 641 ocres ond Block 31, plot No. I ol

Ntyozo of obout 623 ocres.

The respondent on obioining Lellers of Administrolion in 1986 soughl

lo tronsfer lhe lond into his nome only lo discover thot the

proprielorship of the soid lond hod olreody chonged. The certificole

of litle which wos exhibited in court showed thol on the 3,a doy of

August 1978, under inslrument No. MSK 54168, one Peter Ssekosiko wos
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5 regisiered os proprietor wilh on olleged lronsfer form from the lole

Nokoimo. Three monlhs loter, on the 27th day of November 1978,

Ssekosiko tronsferred the lond to one Eugene Ssonko under inslrument

No. MSK 54497 . On the 25th Jonuory 1980, under lnstrument No. 60006,

the proprietorship chonged to Yokobo M.N Senkungu.

ln the course of heoring the suit ol the High Court, the proprielorship

of the suit lond chonged lo Ezekiel Rwonkonyuzi.

Vorious omendments to the pleodings were effected ond in 2004,

there wos on opplicolion vide Mlsc. Appl. No. 25 of 2004 to omend

the ploint to join Mr. B. Nsereko ond Mr. Ezekiel Rwonkonyuzi os

defendonts to the suii. However, the opplicotion wos dismissed by

Mwongusyo, J (os he then wos)who ruled thot the olleged froudulenl

tronsoctions of the lwo persons soughl to be joined would eosily be

estoblished through evidence odduced by the porlies on the

pleodings.

The leorned judge who heord the suit held thot the plointiff hod foiled

to prove froud on the porl of Yokobo M. N Senkungu who hod

ironsferred the litle of Mowogolo Block 30 Plot I to Ezekiel

Rwonkonyuzi under whom the oppliconts cloim. He dismissed the suit

on 3l't Jonuory, 2006

Dissolisfied with the decision of the High Courl, the respondenl

oppeoled lo the Court of Appeol, vide Civil Appeol No. 35 of 2006

which reversed the decision of the High Court in fovour of the
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5 respondent. Being dissotisfied with the decision of the Court of

Appeol, Yokobo M.N Senkungu, Jomes Kenjuro, John

Rwokomurongo, Girodesi Kotonyo ond Yohono Rwokooro oppeoled

lo lhis Court, vide SCCA No. I I of 2014, which upheld the decision of

lhe Court of Appeol ond dismissed the oppeolwilh costs.

The oppliconts being oggrieved by the decision of this Court filed Civil

Applicotion No. I I of 2014, for review. Civil Applicolion No. 15 of 2Ol7

for stoy of execution ond on opplicotion for on interim order pending

lhe disposol of the subslontive opplicotion were olso filed. The

opplicotion for inlerim stoy of execulion wos gronted pending

disposol of this opplicotion.

At the commencement of ihe heoring, however Counsel for Kigondo

John, proyed, ond wos ollowed, to withdrow the opplicolion on

beholf of his client. Ai the some time, Counsel for the remoining

Applicont, Robert Toyebwo, proyed to wilhdrow the opplicotion

ogoinst the I't to 5th Respondents. The proyer wos gronled.

The instont opplicotion, therefore, is belween Robert Toyebwo,

Appliconl, ond Cresensio Mukoso, Respondenl.

The grounds for lhis opplicotion were fromed os follows:

a) The opplicont hos filed on opplicotion in lhis honoroble Court

vide Civll Applicotlon No. l5 ot 2017 seeking for orders for lhis

honoroble court to recoll its judgment entered in Clvil Appeol

No. 17 ol 2014 delivered on the 6th doy of April, 2017, for lhe
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5 purposes of reviewing ond, or correcting the errors on record

ond omending or olherwise vorying the some for hoving

offected the rights of the oppliconts unheord.

b) Thot the soid opplicotion will be rendered nugolory if the orders

sought herein, ore not gronted ond execution is ollowed lo

proceed.

c) Thot the soid opplicotion for review hos high chonces of success

in thol:

(i) There is on error opporent on the foce of the record orising

from the obvious ond roiher inodverlent inconsistency in

the judgment in Clvll Appeol No. l7 of 2014 ond lhe finol

orders of the Court which offect the rights of the Appliconl

who wos not porty thereto thereby nol worronting lhe

orders in terms os gronted.

(ii) There wos on occidentol slip or omission wherein the Court,

inodvertently, in its judgment, in evoluoting the chronology

of the tronsfers ond regislered proprietors in respect of

Block 3l plot I omitted to find thot Yokobo Mukooku

Mulendwo Ssenkungu tronsferred the lond to Ezekiel

Rwonkonyuzi who wos registered on lhe certificote of title

under lnstrument No. MSK 7121 on 24th/5196 ond lherefore

o registered proprielor whose proprielorship would nol be

ignored.

(iii) The occidentol slip or omission lo estoblish during

evoluotion of evidence thot Ezekiel Rwonkonyuzi wos the
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registered proprietor ond owner of the lond, yet o copy of

his title hod been exhibited on the Court Record by the

porties thereto ond forming port of the record of oppeolto

the Supreme Court, is o mojor omission, whose finol

judgment is bound to offect the Applicont's rights unheord

ond lhus it ought to be corrected by this Honouroble Courl.

(iv) The opplicont is o beneficiory of lhe estole of the lote

Ezekiel Rwonkonyuzi os his son ond hos o beneficiol interest

in the property comprised in Block 3l plot I which they

hove occupied ond possessed since 1996 without

encumbronce sove for the cunent threots orising out of the

impugned judgment of this Honouroble Court whose

execution would offecl lheir soid inlerest unheord.
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4. THAT lhe opplicont will suffer irreporoble domoge/ loss if the

order sought herein is not gronted os he will be the subject of

eviction from the lond where he resides ond derives his livelihood

ond the soid lond sholl be olienoted, tronsferred or olherwise

deolt with by ihe respondents or their ogents, in o monner lhot

moy be irrecoveroble, before the determinotion of the

opplicotion to review lhe decision of this Courl in Clvll Appeol

No. 17 ot2014.

5. THAT there is o serious threol of execution os o worront of

execulion orising out of the judgment ond decree enlered in

ClvllAppeolNo. l7 ot2014 hos been issued.



s6 Thot it is only just ond equitoble thot the opplicotion be

ollowed.

The decision of the Supreme Court is finol ond there is no

right of oppeol ogoinst such decision.

The opplicolion for review is nol concerned with the

correclion of errors orising from on occidentol slip but is rother o

disguised oppeol ond, lherefore, hos no likelihood of success.

The oppliconl wos never o porty lo the High Court Civil Suit,

the oppeol to the Court of Appeol ond lhe oppeol to the

Supreme Court ond hence hos no /ocus sfondi to bring on

opplicotion for sloy of execulion ond review.

The opplicont is not, in the eyes of the low, o person

oggrieved by the decision of the Supreme Courl.

The opplicotion is incompetenl ond untenoble.

The respondenl is the registered proprietor of the suit lond

ond is entitled lo possession of lhe soid lond; consequenlly, the

oppliconts' opplicotion is boseless.

The lond comprised in Mowogolo Block 3l Plot 1 of Ntyozo,

which the Appliconts cloim, is distinct ond different from the

lond comprised in Mowogolo Block 30 Plot I of Kobogomo in

which they do not cloim on inleresl.

The offidovit in reply, sworn by Cresensio Mukoso, lhe respondent,

stoted, inter olio:
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8

s (8) The oppliconls would nol in ony woy be prejudiced if the

opplicolion is not gronled.

(9) The opplicotion is brought in bod foith to defeot ond

frustrote the execulion of the decree in Clvll Appeol No. 17 of

2014.

10 REPRESENTATION:

Mr. Fred Koto oppeored for the opplicont while Mr. Poul Kuteeso

oppeored for lhe respondent.

Bolh counsel filed written submissions which they odopted in lheir

entirely ot the heoring.

1s Leorned counsel for the opplicont submilted thot the oppliconl seeks

on order for stoy of execution lo preserve lhe stolus quo pending the

disposol of the opplicotion for review, now pending before this court.

He submitted thot the oppliconl hos sotisfied the grounds for the gront

of on order for stoy of execution nomely:

zo 1. The lodgment of on opplicotion for review in this court vide Clvll

Appllcollon No. 1l ol2017, with o high likelihood of success.

2. The opplicotion for review ond oppeol will be rendered nugotory

if on interim order for sloy is not gronted.

3. The opplicont will suffer irreporoble domoge if the stoy is not

2s gronted.

Counsel for the opplicont relied on lhe coses of Theodore Seklkubo &

Olhers vs. Atlornev Generol. SCCA No. 6 of 2013, ond Akonkwoso



Domlon vs. Ugondo, Conslllulionol Appllcotlon No. 7 & 9 of 2011, in

which this Court stoted thot for on opplicotion for stoy, the opplicont

must estoblish thot the oppeol hos o likelihood of success; or o primo

focie cose of ihe right of oppeol, thot the Applicont will suffer

irreporoble domoge or lhot the Appeol will be rendered nugotory if

the stoy of execution is not gronted ond if the 2 obove ore not

esloblished, the courl must consider where the bolonce of

convenience lles.

He conceded thot there is no Noiice of Appeol but orgued thot in this

cose the opplicotion for review of the judgment vide CivllApplicotlon

No. l1 of 2017 should be reod os being onologous lo o Noiice of

Appeol becouse ihere con be no oppeol ogoinst the orders of this

Court. He relied on the cose of Klgondo John vs Toyebwo Roberl.

Yokobo Senkungu ond Ors SCCA No. 16 of 2017

He odded thol lhere is o serious threot of execution os deponed in

porogroph 9 of the 2no opplicont's offidovit in supporl, in which he

stotes thol o worront of execution orising oul of the judgment ond

decree in Clvil Appeol No. 17 ol 2014 wos issued by the Court of

Appeol.

lndeed, onnexure "C" of the offidovit in support is o worront of

execulion instrucling Mwesigye Jockson, o Courl Boiliff, to give

voconl possession of the suit lond to the respondent.

He olso orgued thot the opplicotion wos filed wilhoul undue deloy.
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5 On the likelihood of success of lhe opplicotion for review, counsel

submilled thot the oppliconl ond his fomily ore in possession of the suit

lond os beneficiories ond children of the lote Rwonkonyuzi Ezekiel who

is indicoted os the registered proprietor of lhe lond in issue. He odded

thot he wos not porty to the Clvll Appeol No. 17 of 2014, ond,

therefore, connot be condemned unheord. He thus submitted thot

this opplicotion folls within the ombii of rule 6(21 of the Rules of lhis

Court ond lhe considerotions for the gront of stoy os loid out in the

coses of Hon. Theodore Sseklkubo & Olhers vs. Attorney Generol

(supro) ond Akonkwoso Domlon vs. Ugondo (supro).

He furlher submitted thot the Applicont would suffer irreporoble

domoge or the Appeol rendered nugolory if the stoy of execution

wos nol gronted. He premised his submissions of this point on the foct

thol there exisls o worront of execulion of the orders of Civil Appeol

No. l7 ot2014.

Lostly, Counsel submitted thol on the bolonce of convenience, the

Applicont ond his fomily would be more inconvenienced if the stoy

wos nol gronted. For this reoson, he orgued, lhe bolonce of

convenience wos in lhe Appliconl's fovour.

ln response, leorned counsel for the respondent opposed the

opplicotion. He orgued thot the opplicotion hos no merit ond ought

to foil becouse it is not supported by ony provisions of the low.
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5 He olso orgued thot lhe opplicolion is bosed on rule 5(2) (b) of the

Judicolure (Supreme Court, Rules) Direclions, which permits this court

to gront on order of stoy of execution where o notice of oppeol hos

been lodged in occordonce wilh rule 72 of this Court's rules ond thot

lhe coses of Hon. Theodore Ssekikubo & Olhers vs. Atlorney Generol

(supro) ond Akonkwoso Domion vs. Ugondo (supro) cited by the

opplicont reiterole this position.

He olso relied on the cose of Belex Tours & Trovel Lld vs. Crone Bonk

rtd, Misc. l. No.2l of 2015 where this court held thot since there

wos no nolice of oppeol filed given thot the oppliconts could nol

oppeol ogoinst the judgment of this courl similorly the inslont

opplicolion ought to foilon thol ground olone.

Counsel further contended thot even if lhe notice of oppeol hod

been filed, the other considerotions for lhe gront of on order for stoy

of execution hod not fulfilled; thot for instonce there is no proof on

record of the soid opplicotion for review, ond lhot counsel only

submitted from the bor oboul the exislence of the soid opplicolion.

Counsel further orgued thot the oppliconts' contenlion thot the

opplicotion for review hos o likelihood of success hos no bosis ond for

this he relied on lhe cose of Belex Tours ond Trovel vs. Crone Bonk

(supro) where il wos held thot it is nol enough lo merely stote thot the

opplicotion hos o reosonoble likelihood of success but thot the

opplicont must go further lo show why he lhinks thot the opplicotion
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5 stonds o reosonoble likelihood of success. Counsel contended thot

lhe opplicont hod foiled lo show this.

Counsel submitted further thot ihe oppliconts hove no locus sfondito

file ihis opplicotion since lheir benefoclor is no longer the registered

proprietor of the lond in dispute. Counsel referred court to porogroph

7 of the respondenl's offidovit in reply in which he deponed lhot he is

lhe registered proprietor of the suit lond ond onnextures "A" & "B" ore

cerlificoles of title, Block 30 Plot I & Block 3l Plot 1 respectively, which

ore oll regislered in his nomes ond thot of Emmonuel Kotorogo.

Counsel contended thot the Applicont wos heord in the High Courl

ot Mosoko in Mlsc. Appl. No. 25 ol2OO4, which wos on opplicolion for

leove to omend the ploint to join Mr. B. Nsereko ond Mr. Ezekiel

Rwonkonyuzi os defendonls to the suit but thot the opplicolion wos

dismissed by Mwongusyo, J (os he then wos).

Counsel orgued further thot ihe respondent wos not owore thol the

oppliconts were in possession of the disputed lond ond lhot whoever

wos in possession of the some got there through the eviction of lhe

respondenl pursuont to the High Courl decision which hos since been

set oside by the Court of Appeol ond subsequently by this court. He

thus orgued thot lhe courl connot continue protecling the

opplicont's olleged interesl in lhe suit lond ond possession lhereof

becouse the Supreme Courl ruled otherwise.
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5 On whelher the oppliconl will suffer irreporoble domoge if the

opplicotion is not gronled, counsel orgued thot the opplicont will not

suffer ony irreporoble domoge if the order for sloy is not gronled. He

contended thot the peculiorities of the cose ore thol it's only foir to

let the respondenl, the successful porly in SCCA No. 17 ol 2014,

enforce lhe orders of the court hoving suffered on eviction ond

dispossession from lhe suit lond in 2006 pursuonl lo lhe High Court

decision.

ln rejoinder, counsel for the opplicont reileroled his submissions ond

proyed the court to ollow the opplicotion for stoy of execution ond

for lhe cosls to obide the outcome of the opplicotion for review.

The rules governing ihe gront of stoy of execulion in civil proceedings

before the Supreme Court ore well seltled. They ore bosed on Rule

6(2) (b) of lhe Judicolure (Supreme Court) Rules. The provision reods:

"Subjecf to subrule (l) of this rule, lhe inslilufion of on oppeol sholl nol

operofe lo suspend ony senlence or lo sloy execufion, bul the court

moY-
(b) in ony civil proceedings, where o nolice of oppeol hos been

lodoed in occordancew ilh rule 72 of lhese Rules. order o sloy

of execulion, on injunclion or stoy of proceedlngs os fhe courl

moy consider jusL" (Emphosis mine).
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5 This Court hos in vorious decisions lobored to exploin lhe principles

governing the gront of stoy of execution. Bolh counsel correclly relied

l. The opplicont should hove filed o notice of oppeol ond

requested for certified copy of the judgment ond proceedings

to enoble him or her file o memorondum of oppeol.

2. The oppliconl must esloblish thot the oppeol hos o likelihood of

success or o primo focie cose of his right of oppeol.

3. The opplicont must show thot he/she will suffer irreporoble

domoge or the oppeol will be rendered nugotory if the sloy is

not gronted.

4. The court should consider where the bolonce of convenience

lies if the opplicont foils lo estoblish the 2no ond 3d conditions.

Counsel for the Applicont, in his submissions, conceded thot indeed

there no Notice of Appeol pending before Courl. He however

submitted thot lhe instont opplicoiion being onchored on the

opplicotion for review should be lreoled os onologous to o Notice of

on the coses of n ore sekikubo & hers vs. A. & hers

(supro) Akonkwoso Domion vs. Uqondo. (supro) , Eddle Kwizero vs.

Atlorne Ge N 1ol 2 EI lorol

10 Commission vs. Eelelie Kwizero. SC Consl. Appl. No. 3 of 2020. where

this courl held thot the bosic requirements lhot must be sotisfied by on

opplicont for the gront of on order for stoy of execution ore the

following:
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5 Appeol or on oppeol. He relied on the cose of Klgondo John ond

Toyebwo Robert vs Yokobo Senkungu ond 5 olhers (supro)

lndeed, counsel for the respondeni correctly poinled out the foct thqt

no nolice of oppeol hos been filed in lhis court. This wos olso

conceded by the opplicont.

This formed the thrusl of counsel for the respondenl's orgumenl thot

rule 6(21 (b) of the rules of this Court is inopplicoble to the instonl

opplicotion ond lhot it should be dismissed preliminorily for this reoson.

The opplicont however, orgued ihot olthough lhe foundotion of this

opplicotion for stoy of execution wos not o notice of oppeol os

required under rule 6(2) (b) of the Rules, lhe opplicotion for review

should be lreoted os onologous to o nolice of oppeol.

ll is imporlonl to determine whether under the circumstonces of this

cose, the opplicotion for review should be lreoted os onologous to o

noiice of oppeol under rule 72 of the Rules of this Court in order lo

bring the opplicont's opplicotion under the operotion of rule 6(2) (b)

of lhe Rules.

This issue ol hond is not unprecedenled. The opplicobility of rule 6(2)

(b) of the rules lo opplicotions for review brought under 2(2) of the

rules wos tesled in the cose of Klqondo John & Tovebwo Roberl vs.

Yokobo M.N. Senkunqu & 5 Olhers. (supro). This wos on opplicotion for
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5 on inlerim order for stoy of execution orising out of lhe some focls os

the instont cose pending the determinolion of this opplicolion.

Tumwesigye, JSC, stoted os follows:

"Ihe queslion os fo whelher lhe oppliconts' opplicolion for review of

lhis courf's decision in SCCA No. 17 of 2014 should be freoled os o

nofice of oppeol is key fo lhe delerminolion of lhe insfonl opplicotion

lor on inlerim order for sloy of execufion."

ln thot cose, since it wos found thot the opplicotion for review slood

o reosonoble likelihood of success, it could be, ond wos, treoted os o

Notice of Appeol.

Rule 2(2) of lhe Judicoture (Supreme Couri) Rules, gives this Court

wide discretion to moke such orders os moy be necessory to ochieve

the ends of jusiice or to prevent the obuse of ils process.

It provides os follows:

"Nofhing in fhese Rules sholl be loken to limit or olherwise offect the

inherenl power of the court, ond the Court of Appeol, fo moke such

orders ds moy be necessory lor ochieving lhe ends of juslice or lo

prevenl obuse of lhe process of ony such courl, ond lhal power sholl

exfend fo seffing oside judgmenfs which hove been proved null ond

void ofter lhey hove been possed, ond sholl be exercised lo prevenl

on obuse of ihe process of ony court coused by deloy."

This position wos restoted in the cose of G. Afro vs. Uoondo Brewerles Hd.

SCC Appl. No. '12 of 2008 where G.M Okello, JSC, held lhot under rule 2(2)
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5 of lhe court's rules, the courl hos the power lo moke such orders os moy be

necessory for ochieving the ends of justice ond prevent obuse of the

process of court.

The extent of this Courl's powers of review wos discussed in the cose of

livinqslone Sewonyoro vs. Morlin Aliker. CivilAo llcolion No.4 of 199] sc( l

10 where ihe courl considered the power lhot wos preserved in lhe then rule

l(3), now in rule 2 (2). This Court while relying on the cose !qklhg!!!!thi

o ond Sons 1966 ( EAI 3t 3 went on to clorify lhot -Brolhers Lfd. vs. R. Ro ,

"But rule 35 will nof exhousf lhe inherenl jurisdiclion of lhe Supreme Court,

olherwise Rule I (3) would noi have been necessory . The loller rule is lhere

1s lo provide for the mony fypes of coses when lhe inherenl iurisdiclion will be

20

2>

necessory for fhe eaals et[]trJllliqe1

"The jurisdiclion of lhis Courl to recoll its judgment ond correct or

olherwise oller it, however, is nol limiled lo fhe slip rule. ll moy olso be

exercised under ifs inherenl powet. which is sel ouf in r.l (3) (Emphosis

mine).

This position hos been reiteroted in numerous decisions of this court

such os: NPARI v. Generol Ports P) Ltd., Misc. Appln. No. 08 of 2000

(SC), Orient Bonk Lld. v. Fredrick Zoobwe & Anor, Clvil Appln No. 17 of

2007, lsoya Kolyo & 2 olhers vs. Moses Mocekenyu lkagobyo. Mlsc.

Appl. No. 28 of 2015, Olim Moses vs. Ugondo, Misc. Appl. No. 14 of

20t8.
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5 The Court will now determine the question os to whether the opplicont

presents o cose lhot is fit ond proper for the invocotion of its inherenl

powers in rule 2(21 to treot the opplicotion for review os o notice of oppeol

which would bring the opplicolion into lhe ombit of rule 6(2) (b) of the Rules

of the Court?

ln deoling with this question, Tumwesigye, JSC in Klgondo John & Anor vs.

Yokobo M.N Senkungu (supro) set ihe threshold. He stoted:

We sholl now delve into the delerminotion of whelher the opplicotion for

review hos o likelihood of success.

The bosis of the opplicotion for review vide SCC Appl. No. l Iof 2017. is on

olleged conlrovention of lhe right to be heord which is enshrined in Article

28 (f ) of the Conslitution which provides:

"ln lhe delerminallon of civil rlghls ond obligotlons or crny crlminol chorge,

o person sholl be enlilled to o foir, speedy ond public hearing before on

independenf ond on imporliol coufi or tribunol."

The effecl of noncomplionce with Article 28 of the Constilution wos

discussed in the cose of Bilomisi Nomuddu vs. Rwobugonde Godfrey,

SCCA No. 16 ol2014.ln ihoi cose, the Court held os follows:
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"Ihe guesfion os fo whelher lhe opplicotion for review should be lreofed os

onologous lo o nolice of oppeol musf, os o necessory condillon, be llnked

to deciding whelher lhe opplicallon lor revlew sfonds o reosonoble

likelihood of success. "



"The fundomenlol rlght io o foir hearlng is enlrenched ln our

Consfr'fufion (see Arficle 4 of the Conslltution). No person should be

condemned unheord. Consequenfly, on ex parte judgemenl or

decree is voidoble ol fhe lnslonce of o porty thot did not oltend courl

ff thot parly shows fhol he or she hod sufflcienf couse for nol oppearing

al lhe heoring."

The import of this decision is thoi the right to o foir heoring envisoged

under Arlicle 28 is o non derogoble right which goes lo the heort of

the volidity of o judgment ond decree. An olleged breoch lhereof,

iherefore, should be investigoted by the Court becouse if it is indeed

lrue, it mokes the judgment voidoble of the instonce of the unheord

porty.

The focts ol hond show thot the opplicont's fother Ezekiel Rwonkonyuzi wos

the registered proprietor of the suit lond when the cose slorted in the High

Courl. He wos never porty to the suit right from the triol Court to the 2no

oppeol in this Court. His ottempt to be joined os o porty in the High Court

wos thworted when Mwongusyo, J, (os he then wos) rejected the

opplicotion to omend the ploint io join Rwonkonyuzi him os one of co-

defendonts.

His nome os regislered proprietor wos consequently struck off the register

wilhoui giving him or his successors opporlunity lo be heord. This in itself

went ogoinst provisions of Articles 28(1 ) ond 44(cl ot the Conslitution.
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5 It is upon this bockgrourrr-i 1i-;,:rl v,'r' lind, just os wos found by Tumwesigye,

JSC, in SCC Appl. No. 15 ot 2017, while gronting lhe order for interim stoy,

thot thoi the opplicotion for review stonds o reosonoble likelihood of

success. lt follows, therefore, thoi the lnstont opplicolion should be treoted

os onologous to o notice of oppeol under rvle 6(21(b) of the rules of this

court for the purpose of determining the opplicolion for stoy of execution.

Counsel for the respondenl relied on the cose of Belex Tours ond Trovel Lld

vs. Crone Bonk, Misc. Appl. No. 21 of 2015, to support his orgument thot this

court connot entertoin the instont oppllcotion becouse of the lock of o
notice of oppeol. ln thot cose, this court rejected on opplicotion for stoy

of execulion for foilure lo comply wilh rules 6(21 (bl ond 72 of this court's

Rules thot require o notice of oppeol lo be lodged before the court con

gront on order for sloy of execution. Thot this cose is still good low.

However, the cose should be distinguished from lhe instont cose. This is

becouse in the former cose, the oppliconl sought to odduce evidence to

prove froud which he, os the plointiff in lhe triol court, hod foiled to bring to

the otlenlion of court till the determinolion of the 2no oppeol in this Court.

The court found thot he hod foiled lo odvonce ony speciol circumstonces

os lo why the opplicotion for review should be regorded os o notice of

oppeol. ln the instont cose, the right lo o foir heoring which is fundomentol

for the odministrotion of justice is in issue. This court is, lherefore, duty bound

to moke oll necessory orders to ensure thot the ends of justice ore met.

Similorly, in Kolungulu John Molovu & Anor vs. Godfrey Rwobugonde

SCC Appl. No 4 of 2019. the oppliconts hod been registered os
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5 proprietors of vorious subdivided plots of lond from lhe lond thot wos

subject of litigotion in the cose of Bltomlsl Nomuddu vs. Rwobugonde

Godfrey (supro). This wos done while the suit lond wos still subjecl lo

litigotion. The decision in the oforemenlioned cose hod the effect of

concelling their titles. The oppliconts cloimed to be bono fide

purchosers for volue without notice, o cloim lhot wos yet to be

determined by o triolcourl. The oppliconts hod indeed filed o cose in

the High Court to determine the legolity of their olleged interesls in the

suil lond.

However, they hod olso opplied for lhe review of the judgment, sloy

of execution ond inlerim stoy of execution.

During the heoring of the opplicotion for interim stoy of execution,

counsel for the oppliconts sought court's indulgence to treot lhe

opplicotion for review os being onologous to o Notice of Appeol os

hod been lhe cose in Klgondo John & Anor vs. Yokobo M. N Senkungu

(supro).

The Court refused to treot the opplicolion for review os being

equivolent lo o notice of oppeol for the purposes of delermining the

opplicotion for sloy of execution becouse it hod found thol the

opplicotion for review hod liltle or no likelihood of success.

From the foregoing, the principles governing gront of stoy of

execution orising out of on opplicotion for review brought under rule

2(21 oI the rules of lhis couri ore os follows:
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15

20

25

27



10

15

20

25

(i) Before o coud con lreot on opplicotion for review os

onologous to o nolice of oppeol, lhe opplicont should

odvonce speciol reosons os lo why such should be the

cose.

(ii) The considerotion of other grounds such os the opplicotion

for review being rendered nugotory ond the existence of o

serious lhreol of execulion would oll depend on the

likelihood of success of the opplicolion for review.

Hoving found thot the opplicolion for review hos o high likelihood of

success, we sholl now consider the other grounds of lhe opplicolion

for sloy of execulion.

Hoving equoted the opplicotion for review to o notice of oppeol

envisoged under rules 6(2) (b) ond 72 ol lhe rules of this Court, we find

thot by necessory implicoiion, this court is duty bound lo sofeguord

the opplicont's right to review, pending the disposol of the

-))

On whelher lhe opplicotion would be rendered nugotory if the order

of stoy of execution is nol gronted, we ore olive lo the duty of court

to ensure thot on intended oppeol, if successful, is not rendered

nugotory. (See Hon. Theodore Sseklkubo & Olhers vs. Atlorney

Generol (supro), the consolidoied opplicolions in Eddie Kwlzero vs.

Atlorney Generol, (supro) ond Eleclorol Commission vs. Eddle

Kwlzero. (supro).



opplicotion in SCC Appl. No.'11 of 2017. lf successful, lhe review

should not be rendered nugolory.

The opplicont hos been in possession of lhe suit lond since l996lo

dote. lt is olso his sole source of livelihood. Counsel for the

respondent's orgument thot he wos not owore thot the oppliconl wos

in possession of the dispuled lond is unlenoble.

The opplicont risks eviclion from lhe suit lond if the order for stoy of

executlon is not gronted, the Court of Appeol hoving issued o worront

of execution to Mwesigwo Jockson, o Court Boiliff, to deliver vocont

possession of the suit lond (Annexure "C") of the offidovit in support of

the Notice of Motion is to this effect.

ln our view, lhe conditions for the gront of on order for stoy of

execution hove been solisfied.

We ore, therefore, inclined to gronl lhe order for stoy of execulion in

order to preserve the sfotus quo pending the disposol of the

opplicotion for review of this Court's judg menl in SCCA No. 17 ot2014.

ln the result, we ollow this opplicotion for on order for sloy of execution

of port of the decision of lhis Court's judgmeni in No.l7 ol2014

regording property comprised in Block 3l Plot I pending the

determinolion of the opplicolion for review vide SCC Appl. No. l'l of

2017.
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Costs to obide the outcome of the opplicolion for review vide SCC

Appl. No. 11 ol2017.

Doted ol Kompolo this ....?2. ..doy of .... 20?*

10

Hon. Dr. Eslher Kisookye

JUSTICE OF THE SUPREME COURT

15

Hon. Slello Aroch-Amoko

JUSTICE OF THE SUPREME COURT

20 Hon. PoulMugombo

JUSTICE OF THE SUPREME COURT

25

Hon. Night Percy Tuhoise

JUSTICE OF THE SUPREME COURT

Hon. eJ.C it
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5 THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA

AT KAMPALA

CIVIL APPLICATION NO. 15 OF 2017
(CORAM: KISAAKYE; ARACH AMOKO; MUGAMBA; TUHAISE;

CHIBITA; .ISC)

(An Application arising out of Civil Application No. 1 1 of 2017 ,

arising from Civil Appeal No. 17 of 2Ot4l

TAYEBWA ROBERT::::::::::::::::::i::::::::::::::::::::::::::::APPLICANT

vs

10

20

15 CRESENIO MUKASA RESPONDENT

RULING OF M.S ARACH-AMOKO. JSC (DISSENTING

I have had the benefit of reading in draft the Ruling by the

majority on the Coram and the one by my sister, Dr. Esther

Kitimbo Kisaakye, JSC.

The background, the grounds and submissions by Counsel for

the parties are ably summarised in those drafts.

I also agree that the Rule governing stay of execution is Rule 6(2)

of the Supreme Court Rules. It provides clearly that:

"SubJect to sttb ntle (7) of thts ntle, the Tnstlttttlon of an

appeal shall not operate to suspend dnu sentence or
stag executlon, but the courA mag-

(a)..............

(b) in ang clvil proceedlngs, where a notlce o.f aPpeal

30 has been lod ed in accordance with ntle 72 of these

1

@



5 Rules, ord.er a stag oJ execution, an inJunctlon or stag

of proceed,lngs an the court mag conslder Just."

(Underlining is for emphasis)

This Rule has been the sr-rbject of interpretation and application

by this Court in several cases including the cases of Hon.

10 Theodore Ssekikuubo and others vs Attorney General, SCCA

No. 6 of 2013 and Akankwasa Damian vs Uganda,

Constitutional Application No. 7 &9 of 2011 among others. In

Hon. Theodore Ssekikuubo and others vs Attorney General

(Supra), Court set out the conditions for grant of an application

1s for a stay of execution namely that;

1) The o,ppllco,tlon must estqbllsh thot his appeal hqs q

llkellhood of successl or a prlrna fa.cie cqse of hts right
to appeal,

2) It must also be establlshed that the appltcant utll
20 sutfer irreparable damage or that the appeal will be

rendered nugatory tfa stag is not granted,

3) If I and 2 above has not been established, Court tnust

conslder uthere the bola,nce oJ conaenlence lles.

4l That the dpplico.nt must @lso establish that the

2s appllcation was lnstituted wlthout delag.

The Court further noted that the first and most important

requirement is the filing of the Notice of Appeal by the intended

appellant indicating his intention to appeal. As Ruie 6(2) (b)

explains, the institution of the appeal via a Notice of Appeal does

30 not act as a stay of execution. In the absence of an order for stay
2
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I wish to add that the decision in Kiganda (supra) was per

incuriam; let alone a decision of a single Justice of the court. It is

therefore not binding on us.

Lastly, and following the above, I wish to emphasise that the

Rules of procedure were made for the orderly conduct of Court

proceedings. Until and unless they are amended' we are obliged

to follow them to the letter.

In the circumstances and for the above reasons' I would agree

with Hon. Justice Dr. Kisaakye, JSC that the application does

notmeettheconditionsfortheordersought.Itshouldbe
dismissed with costs to the respondent'

a

Dated at KamPala this........22f' d"r"t &t

M.S ARACH-AMOKO
JUSTICE OT THE SUPREME COURT

...2022

l

s of execution, execution can stiil be conducted' But the pre-

condition for the grant of that order for stay is a Notice of Appeal'

In the absence of a Notice of Appeal, there is nothing to base an

application for stay of execution.

Nowhere in the Supreme Court Rules is it stated that an

10 application for review is synon5rmous or analogous to a Notice of

Appeal. The decision in SCCA No. 16 of 2OL7 Kiganda John

and another vs Yakobo Senkungu, was therefore in my view

erroneous.



This application was initially filed by two applicants, namely Kiganda

John and Tayebwa Robert against six respondents namely Yakobo M.

N. Senkungu, James Kenjura, John Rwakamuranga, Giradesi

Katonya, Yohana Rwakaaro and Cresensio Mukasa. However, during

the hearing of the application, Kiganda John withdrew from the

application and the applicant also withdrew the application against

the first to fifth respondents. Consequently, the Court struck off the

first to the flfth respondents from this application, leaving only

Tayebwa Robert (hereinafter referred to as the applicant and Cresensio

Mukasa (hereinafter referred to as the respondent).

Although some parties were struck off, the pleadings remained as

filed. I will consider these pleadings with necessary adjustments to

only focus on the remaining parties, respectively.

The applicant brought this application under Rules 2(2) and 6(2)b of

the Judicature (Supreme Court) Rules, among others, against the

respondent is based on the following grounds:

THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA

AT KAMPALA

CIVIL APPLICATION NO. 15 OF 2017

ICORAM: KISAAKY E; ARACH-AMOKO; MUGAMBA; TUHAISD; CHIBITA;

JJ.S.C.l

TAYEBWA ROBERT :::::::::::!::!:::::::::::::::::::!::::::::::: APPLICANT

v

CRESENSIO MUKASA : : : 3 : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : RESPONDENT

RULING OF DR. KISAAKYE. JSC. (DISSENTING)
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2

1. Tlnt the applicant has filed an application in this Honourable Court

utde Ciuil Application No. ... of 2O17 seeking for orders for this

Honourable Court to recall its Judgment entered in Ciuil Appeat No.

17 of 2014 deliuered on 6th Apil 2O17, for purposes of revieuing

and, or correcting the errors of facts on record and amending or

otheru.tise uarying the same for hauing affected the ights of the

Applicants unheard.

2. THAT the said Ciuil Application No. ,.. of 2017 is still pending in this

Honourable Court and th.e decision ttereto, will be rendered nugatory

if tte orders sought herein are not granted, and exeantion is allowed

to proceed.

3. THAT the applicants' Ciuil Application No. ... of 2 0 1 7 pending in this

Honourable Court for purposes of reuietuing the decisions and orders

of this Honourable Court has a high likelihood o.;[ success in that:-

a) THAT tlere i.s an enor apparent on the face of tLe record arbing

from tlrc obuious and rather inaduertent inconsistencg in the

judgment in Ciuil Appeal No. 17 of 2014 and final orders of ttte

court uhich affect tle ights of the Applicant who was not a party

thereto, thereby not u-tarranttng tle orders in tte terms as granted.

b) THAT in tlw Judgment, there utas an accidental slrp or omission

u-therein the court inaduertentlg in its Judgment in eualuating tle
chronology of the transfers and registered propietors in respect of
Block 31 Plot 1, omitted to find that Yakobo Mukaaku Mutendwa

Ssenkungu the 7st Respondent hereto transfened the land to

Ezekiel Rwankanguzi who u-tas registered on the Certificate of
Title under Instrument No. MSK 7121 on 24/ 5/ 96 and tlerefore a

regtstered propietor tuhose propietorship tuould not be ignored.



c) THAT the accidental shp or omlssion to establish duing
eualuation of euidence that Ezekiel Ruankanyuzi was tLe

registered propietor and ou.tner of the land, get a copg of his title

had been exhibited on the Court Record bg the parties th.ereto and

forming part of tlw Record of Appeal to tte Supreme Court was a

major omission, whose final Judgment is bound to affect th.e

Applicant's ights to propertg unheard and tfuts it ought to be

corrected bg this Honourable Court.

d) TITAT the Applicants are beneficiaries of the estate of the late

Ezekiel Ru.tankanguzi as his sons and haue a beneficial interest in

the propertg comprised in Block 31 Plot 1 which tley haue

occupied and possessed since 1996 without enanmbrance saue

for tle a rent threats aising out of the impugned judgment of this

Honourable Court u.those execrttion utould affect th.eir said interest

unteard.

5. THAT tlLere is a senous threat of exea.ttion as u)arrant of exeantion

aising out of tle Judgment and Decree entered in Ciuil Appeal No.

3

4. THAT tlte applicants utill indiuiduallg and collectively suffer

irreparable damage/ loss if the order sought herein is not granted as

theg tuill be the subject of euiction from the land tuhere tLreg reside

and deiue all tlrcir liuelihood and the said land shall be alienated,

transferred or otherutise transfered or otlenuise dealt with by the

respondents or their agents, in a manner that it mag be inecouerable,

before Ciuil Application No. . . . of 201 7 pending in this Honourable

Court is lrcard and determined and the said application, tuhich has

not been fixed for tteaing mag take long to be heard and finally
determined.



17 of 2014 tuhich is the subject of an Application for revieut of this

Honourable Court, has been issued.

6. THAT it is onlg fair, just, equitable and in the interest of justice that

this Application be allowed.

This application is supported by the Affidavit of Tayebwa Robert sworn

at Kampala on 24th April 2017. The applicant annexed to his

application the Judgment of this Court in Civil Appeal No. 17 of 2014,

a photocopy of a Certificate of Title of land for Block 31 Plot 1 at

Ntyazo and the warrant of execution arising out of Supreme Court

Civil Appeal No. 17 of 2O14.

The applicant was represented by Fred Kato of Alaka and Co.

Advocates. The respondent was represented by Paul Kuteesa of M/S

Arcadia Advocates. Both parties frled written submissions.

The applicant seeks for the following Orders from this Court.

1, An order does issue staying exeantion and/ or effecting of tle
deci.sion and orders of this Honourable Court's Judgment entered

in Ciuil Appeal No. 17 of 2014 deliuered on 6tn Apil 2017 until

determination of Ciuil Application No. .. . rlhich is itself seeking for
orders of reuiewing Judgment entered in Ciuil Appeal No. 17 of
2014.

2. Costs be prouided for.

Parties' submissions

Counsel for the applicant contended that the law governing this

application is set out in Rules 2(2l', 35 and 42 of the Judicature

(Supreme Court) Rules.

He contended that these rules empower this Court either on its own

motion or at the instance of any interested person to correct any error

4



in a Judgment, at any time, to give effect to what was intended by the

Court when it passed the said Judgment. and to also issue such

orders that may be necessary for the ends ofjustice and prevent abuse

ofthe court process. He relied on Klganda John and Toyebuta os

Yc,kobo M.N. Senkungu & 5 Others, Supreme Court Cfirlt

Appllcatlon No. 76 of 2017.

Counsel for the applicant further relied on paragraphs 2, 3, 4,5 and 6

of the Affrdavit in support of the application and contended that

Ezekiel Rwankanyrrzi (hereinafter referred to as the applicant's fatJler)

was the registered proprietor of the suit land, although he never sued

right from the High Court and in subsequent proceedings in the Court

of Appeal and Supreme Court.

Counsel contended that it was from these proceedings that the

Certificate of the Title of land belonging to the applicant's father was

cancelled, without according him or his representative a hearing. He

contended that it is the proceedings of Civil Appeal No. 17 of 2O14

which had the effect of evicting the applicant and his family members

from the land which they had occupied and possessed since 1996.

Counsel for the applicant contended that this Court in Supreme Court

Civil Application No. 16 of 2Ol7, taking into consideration of the

record, found that the Applicants made out a case for review and had

a reasonable likelihood of success.

On the other hand, counsel for the respondent contended that the law

governing the grant of an order of stay of execution is set out in Rule

6(2) (b) of the Supreme Court Rules.

He contended that Rule 6(2) gives the Court discretion to grant a stay

of execution where a notice of appeal has been lodged in accordance

with Rule 72 of the Rules of this Court.

5



Counsel for the respondent contended that this Court has in a

number of cases laid down the following principles to guide the

exercise of discretion whether to grant a stay of execution:

il he applicant must establish that his appeal has a likelihood of
success,' or prima facie case of his right of appeal;

iil That the Applicant utill suffer ineparable damage or that the

appeal uill be rendered nugatory is a stag is not granted;

iiE If 1 to 2 aboue haue not been established, tte Court must

consider wtere the balance of conuenience lies.

iu) Tlrc Applicant must establish that the application tuas

instituted without delay.

Counsel contended that a1l the above principles were however

applicable in cases where the Court is considering an appeal from the

Court of Appeal to this Court. He contended that the principles are

inapplicable to the present application. Counsel submitted that the

authorities ol Hon Sseklkubo & 3 Others os A. G. & Others

Supreme Court Constltrttlonol Appllcatlon No. 6 of 2073 and

Akrrnkwasa Damlan as Uganda & 5 Others Constltrttlonal

Appllcatlon No. 7 oJ 2O7I are distinguishable from the facts

obtaining in this application.

He contended that the applicant's application does not satisfy the

conditions for grant of an order of stay of execution.

Counsel contended that there is no threat of execution to warrant an

order of stay of execution because this Court heard and dismissed

Civil Appeal No. 17 of 2014. He relied on Hon Mlcho,el llloblke u The

Iaut Deuelopment Centre, Mlsc, Chil Appltcatlon .l\Io. 14 of 2075.

He also contended that the applicants were never parties to the High

Court Civil Suit, the appeals to the Court of Appeal and this Court,

6



hence the decree and order of the Court cannot be executed against

parties that were never parties to it.

Counsel further contended that Rule 6(2) of the Rules of this Court is

not applicable because it deals with an appeal from the Court of

Appeal to the Supreme Court. He further contended that the first

requirement in that rule is that there must a Notice of Appeal frled in

this Court.

Counsel for the respondent contended that because Court cannot sit

in Judgment of its own decision, similarly, it cannot grant a stay of its

own order. Counsei relied on Belex Tours a,nd Travel Llmlted v

Crane Bank Ltmlted Mtsc. Appllcatlon No, 21 of 2015.

Counsel further contended that in absence of an appeal, this Court is

not vested with discretionary power to grant a stay of execution,

simply because it cannot sit on appeal of its own orders.

Regarding the likelihood of success, counsei contended that the

application does not stand a reasonable likelihood of success. He

submitted that while the application is based on Rule 35(1) and 2(21 of

the Rules of this Court, it is however not concerned with the correction

of errors arising from an accidental slip. Rather, the applicant seeks

from Court a reconsideration of the whole Appeal; admission of new

evidence and that the Court overturns its previous decision, which all

fall outside the Rules he relied on.

Regarding irreparable injury, counsei contended that the applicant will

not suffer any irreparable injury, and neither will the main application

be rendered nugatory if this application is not granted.

Lastly, counsel contended that the balance of convenience lies with

dismissing the application. He contended and that public policy

7



Consideration of the application

I have had the benefit of reading in draft the maj ority Ruling in this

Application. With due respect to my colleagues, I am unable to agree

with their decision that we should allow this application and grant the

applicant a stay of execution.

On the contrary, my decision is that this application should be

dismissed with costs, for the reasons given in this Ruling.

This application was brought, among others, under rule 6(2)b of the

Judicature (Supreme Court) Rules which provides as follows:

"6, Suspenslon of sentence, stag oJ executlon, etc,

(2) SubJect to subntle (1) of thts rule, the lnstltutlon of
an appeal shall not operate to suspend ang sentence

or to stag executlon, but the court mdg -
(b) ln ang cfitll proceedlngs, where a notlce of appeal

has been lodged ln accordance ulth rttle 72 oJ these

Ru les, order a stag of executlon, an lnJunctlon or
stag of proceedlngs as the court mag conslder Just"

It is clear under this Rule that a person seeking a stay of execution

should have lodged a Notice of appeal in this Court. The applicant

must have been a party who is aggrieved by the decision of the Court

of Appeal.

A reading of the provisions of the Constitution, Judicature Act and the

Supreme Court Rules all confirm the position that for a person to

proceed to lodge an application under rule 6(2)(b) of the Supreme

demands that there should be a finality to Court proceedings and the

decisions of this Court should be Iinal.

8



Court Rules, the person must be either an appellant or intended

appellant.

Secondly, it is also clear that the appeal must arise from a decision of

the Court of Appeal. Neither the Constitution, the Judicature Act nor

the Judicature (Supreme Court) Rules envisage a third party

proceeding under Rule 6(2)b of the Judicature Supreme Court Rules.

In a bid to fit this application within the ambit of RuIe 6(2)(b) of the

Judicature (Supreme Court) Rules, the majority on the Coram have

held that an application for review by a third party to review a

Judgment, is analogous to a Notice of Appeal envisaged under Rule

6(2)(b) of the Supreme Court Rules. I note that Justice T\rmwesirye

reached a similar ruling when he was dealing with the applicant's

application for an Order for interim stay of execution.

I strongly disagree with this distortion of clear provisions of the

Constitution, the Judicature Act, and the Judicature (Supreme Court)

Rules. This Court derives its Jurisdiction to hear appeals from

decisions of the Court of Appeal from Article 132(2) of the

Constitution. This Article provides as follows:

'(2) An appeal shqll lle to the Suprene Courtlrom declslons

of the Coutt of Appeal as mag be prescrlbed bg laut.'

Similarly, section 4 of the Judicature Act also provides for the

jurisdiction of the Supreme Court to hear appeals from the Court of

Appeal as follows:
s4. Jurlsdlctlon otthe Supreme Court

9



An appeal shatl lle to the Supreme Coutl from such

decisions oJ the Court of Appeal as are prescrlbed bg

the Constitutlon, thls Act or ang other lanl."

The right to appeal is exclusively granted to a person who has been a

party to proceedings before the Court ofAppeal. Secondly, that right is

limited to matters that were canvassed before the Court of Appeal.

There are numerous decisions of this Court where we have stated

these clear provisions of the law. That right does not and cannot by

any stretch of imagination, extend to a non-party like the applicant.

Prior to this application being made, an appeal from the Judgment in

Civil Appeal No. 35 of 2006 was lodged by the dissatislied parties in

this Court. This was Civil Appeal No. 17 of 2014. This Court rendered

its Judgment in this appeal on 6th April 2017.

T\rrning to the application under consideration, the applicant was not

a party to the proceedings before the Court of Appeal and therefore

cannot and did not lodge a Notice ofAppeal in this Court. Therefore,

his application under Ruie 6(2)b cannot be sustained under the law

and I decline to grant it.

Secondly, the applicant relied on Rule 35 of the Judicature Supreme

Court Rules in his submissions. I note that he did not cite this Rule in

his Notice of Motion.

The Judicature (Supreme Court Rules) specifrcally provide this Court

with powers to correct its errors as follows:
n35. Correctlon of en'ors

10



(7) A clerlcal or ar'lthmetlcal mlstake ln any,,Iudgment of
the court or a.ng error arlslng ln lt from an accldental sllp
or omlsslon mdg, at ang tlme, uhether betore or afier the

Judgment has been embodled ln an order, be corrected bg

the court, elther of lts outn motlon or on the appllcatlon of
ang lnterested person so as to glue effect to uhat uas the

lntentlon of the court when tudgment was glven.'

Under this Rule, the Court can correct clerical or arithmetical

mistakes or any error in its Judgments rising from accidental slip or

omission. Secondly, the rule vests power in Court to correct errors

before or after the Judgment has been embedded in an Order. Thirdly,

the Court can act on its own motion or at the instance of an interested

party.

I note that tJ.e rules do not deline any interested person. The applicant

having relied on this rule seeks to take benefit of this provision under

the rule allowing "any interested person" to apply to Court for

correction of errors in a Judgment.

While the rules leave it open for applicant to come in under this rule,

this rule only allows correction of errors and does not extend to

granting an application for stay of execution to a third party. As I have

already discussed in this Ruling, this is governed by rule 6(2)b of the

Supreme Court Rules. Therefore, this application cannot be sustained

under Rule 35.

[,et me now turn to consider whether the application for stay can be

allowed under rule 2(21 of ttre Judicature (Supreme Court) Rules. This

is one of the provisions under which applicant brought his application.

11



Rule 2(2) of th-e Judicature (Supreme Court) Rules provides as follows:

"2, Appllcation.
(2) Nothing ln these Rules shall be taken to llmlt or

otherulse affect the lnherent power of the court, and the

Court of Appeal, to make such orders an mdy be necessary

for achleulng the ends of Justlce or to preaent abuse of the

process of ang such court, and that pouter shall extend to

settlng aslde Judgnents uthlch haue been proued null and

aold afier they haae been passed, and shall be exerclsed to

preoent an abuse of the process of ang court caused by

delag,"

This Court has on numerous occasions pronounced itself on its

powers under Rule 2(21 of thre Judicature (Supreme Court Rules)

Directions. \n Orlent Bank us Fredrlck Zaabwe & Anor, Clvll
Appllcatlon No. 77 of 2OO7, this Court held as follows:

"It ls trlte law that the declslon of thls Court on ang

lssue of fact or laut ls final, so thal the unsuccessful

partg co,nnot applg for a reversal, The onlg

clrcumstances under uthlch thls Court mag be asked to

revlslt its decislon are set out ln Rule 2(2) and 35(1) of
the Rules of this Court, On the one hand, Rule 2(2)

preserues the lnherent power of the Court to make

necessary orders for achleulng the ends of Justlce'
lncludlng orders for lnter alla-

',,.settlng aslde tudgments uthlch haue been proved

null and uold afier theg haae been passed..,"

Similariy, in Davld Muhenda vs Humpreg Mlrembe, Supreme Coura

C'htll Appltcatlon No. 5 of 2072, this Court also held as follows:

t2



"IJnder Rule 2 (2) of the Judlcature (Supreme Court Rules)

Dlrectlons 37 77-73, thls Court has pouter to recall lts

Judgment and make orders as mau be necessary for
achlevlng the end otJustlce,"

Rule 2(2) provides for two scenarios when Court can invoke its

inherent powers. These are:

a) Cases where the Court needs to make Orders necessary to meet

ends of Justice.

b) To prevent abuse of the process of the Court

The Rule further provides that the powers of Court include power to

set aside Judgments which have either been proven to be void after

they have been made or preventing abuse of Court by delay.

Broad as the powers vested in this Court are, the Rule does not grant

this Court powers to act without a legal basis or to act outside the

Constitutional and statutory mandate that is vested in this Court.

Rute 2(2) sets down very clear conditions which an applicant must

prove before the Court can invoke its inherent jurisdiction to make

Orders sought by an applicant.

It my view that, the applicant still does not qualify to get a stay of the

Orders of the Court issued in the Judgment for ttre following reasons.

First, an application for stay of execution is specifically provided for

under rule 6(2)b of the Supreme Court Rules. As I have already

discussed, the applicant does not qualify under that provision. If the

Court held that the applicant could obtain a stay under Rule 2(2), it
would be endorsing the applicant's bid to circumvent rule 6(2)b which

is a specific provision for granting a stay of execution and get the same

order under rule 2(21 to grant an Order for stay of execution. The

13



applicant was already granted an interim stay of execution by Justice

T\rmwesirye, JSC (as he then was) under rules 2(2) and 6(2)b.

I have not come across a case where Court has invoked its powers to

grant a stay of execution under this Rule. But even if it is arguable

that this Court could invoke its powers to grant a stay of execution to

meet ends of Justice or prevent abuse of process, my view of the

applicant's grounds supporting his application for stay of execution,

do not have merit.

In ground 3(d) of the appiicant's Notice of Motion, the applicant

claimed as follows:

"THAT tlte Applicants are beneficiaries of tlw estate of th.e late

Ezekiel Ruankanguzt as his sons and haue a beneficial interest in

the propertg comprised in Block 31 Plot 7 tuhich theg haue

occupted and possessed since 1996 without encumbrance saue

for tlte current threats aising out of the impugned judgment of this

Honourable Court whose exeantion tuould affect th.eir said interest

unheard."

Similarly, in ground four of his Notice of Motion, the applicant claimed

that he would suffer irreparable damage or loss if a stay of execution

is not granted. He contended that he will be a subject of eviction from

the land where he stays and derives a livelihood because the land vrill

be alienated or transferred or otherwise dealt with by the successful

party in Supreme Court No. 17 of 2014

In essence, the applicant is moving this Court (through the window

provided by Rule 35 and Rule 2(2) of the Supreme Court Rules, to

hear his new claims vis a vis the suit land comprised in Block 31 PIot

I compromising of about 623 Acres at Ntyazo.

74



This Court is not a Court of first instance, it is a second appellate

Court which is constitutionally mandated to only hear appeals from

the Court ofAppeal. It does not have powers to sit as trial Court to

hear fresh claims. The parties in Supreme Court Civil Appeal No. 17

of 2Ol4 were Yakobo M. N. Senkungu, James Kenjura, John

Rwakamuranga, Giradesi Katonya, Yohana Rwakaaro (appellants) and

Cresensio Mukasa (respondent). The appellants appealed to this Court

on the following grounds:

1. " The learned Jusfices ered in lau and fact wten theg held

that the Appellants acted fraudulentlg in aquiring tte
Certificate of title to the suit land.

2. The learned Justices of Appeal erred in law and fact uhen tteg

leld that the Appellants utere not bonafide purclwsers without

notice of fraud for the suit land.

3. The learned Justices of Appeal ered in lau and fact wten tteg

granted prayers oiginating from an illegal claim.

4. The learned Justices of Appeal ened in law and fact uhen theg

failed to eualuate the euidence and shified tlw burden ofproof

to the Appellants fhus arriuing at a urong conclusion."

This Court dismissed the appeal with costs to the respondent.

From the foregoing, there is no nexus between the applicant and the

Judgment in Civil Appeal No. 17 of 2Ol4 which he seeks to stay its

execution. The respondent on the other hand was a party as the

respondent and this Court found in his favour when it dismissed the

appeal with costs to him.

The applicant has not shown any link to the appellants in Civil Appeal

No. 17 of 2Ol4 or any connection to the people mentioned in the

warrant of execution to give vacant possession. This Court has

15



A review of this warrant of Execution also shows that it was issued by

the Court of Appeal and not this Court. This being so, the right Court

to stay the warrant is the Court of Appeal, not this Court. This Court

has no powers to order the Court of Appeal or any other lower Court to

stay execution when no proceedings are currently pending before it in

respect of the same matter.

In spite of the clear provisions of the law, the applicant nevertheless

was erroneously granted an interim order for stay of execution by a

single Justice of this Court. The applicant has already benefitted from

this Order, to the detriment of the Judgment creditor. By granting him

a Stay of Execution, this Court would be continuing with and

endorsing this error.

The applicant has failed to bring himself under the inherent powers

granted to the Court under Rule 2(2) of the Judicature (Supreme

Court) Rules to order a stay of execution as may be necessar5r to

achieve the ends ofjustice. I am left with no option but to conclude

that the applicant was on a fishing expedition and intended to mislead

this Court to grant him relief which is unknown in law and which he

does not deserve.
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therefore no basis to assess the applicant's nexus to Block 31 Plot 1 at

Ntyazo, and if this is the same land which he occupies currently. The

nexus would come through Ezekiel Rwakanyuzi and it would connect

through to the applicant as one of the parties who was given notice to

give vacant possession.



I would further order that this Ruling be concurrently delivered with
the Ruling in Civil Application No. 11 of 2017. This will enable the
parties to get a full resolution of all their current applications before

this Court.

ORDER OF THE COURT

^eDated at Kampala this .7L day of ... 2022.

JUSTICE DR. ESTHER KTTIMBO KTSAAKYE, JSC
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In the circumstances, I have found no merit in this application as filed
and argued. I would accordingly dismiss it with costs to the

respondent.

By a majority of 3 to 2:

l) The application for stay of execution of the decision and orders of
this Court made in Supreme Court Clvil Appeal I{o. 12 of 2O14. is
granted pending the determination Supreme Court Civll Arrpllcatlon
No. 11 of 2O17 is allowed.

2) The costs of this application shall abide the outcome of the
application for review in Supreme Court Civil Applicatlon No. 11 of
2017


