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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT KAMPALA
CRIMINAL APPEAL NO. 31 OF 2014.

|[CORAM: ARACH-AROKO; MWANGUEYA; OPIO-AWERL; NMWONDHA: TIBATENWA-ERIRIKUBINZA,
JIBC.|

BETWEEN
1.0POLOT JUSTINE
2. AGAMET RICHARD s T £ AR e APPELLANTS
AND

VGANDA ::zcnczsizissssiirssrsssncssieinnnnnannien RESPONDENT

fAppeal from the decigion of the Cowrt of Appeal at Kampala before Nshimye,
Butecra, and Kok, JJA Oriminal Appeal No. 155 of 2009 daoled 1= July,
2014,

Repiesentation

Boch appellants wene represeniied by Mr, Muwonge Emmanuc] on State Brefl

while the respondent was represented by Mr. Damuorani David Ateenyi- Benior

Aszistant Director of Public Proseculions.
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Introduction:

This is a second appeal from the judgment of the High Courl (Kuomi)
delivered by Justice Stephen Musota on 28t July 2009,

Background

The background facts to this appeal as indicated on the record are
that, on 28% January 2007, Opolot Justine and Agamet Richard
(appellants) murdered Janet Amil [deceased) and Orieno Amos
{Amit’s child) at Kabwalin village in Buledea Disirict, The
appellants also attempted to murder Anguria Bosco., The ollences
were committed at night and were witnessed by three of Amit’s

surviving children. These are the children who testified durnng the

High Conrt trial.

The appellants denied committing the offences. However, the trial
Judge found the appellants guilty on all the 3 counts; the first 2
counts being murder and the third being attempted murder,
Consequently, each of the appellants was sentenced to lifc
imprisonment on the first 2 counts. The appellants were also
sentenced to 15 yvears imprisonment each on the third count. The

said sentences woere o be served concurrently.

The appellanis appealed to the Court of Appeal contesting their
participation in the commission of the offences, The learned
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Justices of Appeal confirmed the conviction of the appellants and
the 15 years imprisonment sentence, However, the learned Justices
of Appeal substtuted the sentences of life imprisonmen! on cach of
the first 2 counts with prison sentences of 20 years imprisonment.
The learned Justices were of the view that life imprisonment meant
20 years mnprisonment before the Supreme Court decision of Tigo
Stephen vs, Uganda SCCA No. 8 of 2009 was delivered. The view
was based on the [act thal before the Tigo deeision, the Supreme
Court in Livingstone Kakooza vs. Uganda SCCA No.17 OF 1993
held that the term life imprisomment’ meant 20 years
immprisonment. In addition, the learned Justices of Appeal ordered
the sentences to be served consecutively and not concurrently as

ordered by the trial judge.

Desaatisfied with the Court of Appeal decision, the appellants
appealed to this Court on the following two grounds:

1. That the Learned Justices of Appeal erred in law and fact in
failing to re-evalunate the evidence of the appellants and as a

result came to a wrong conclusion.

2. The Learned Justices of Appeal erred in law and fact in

imposing an illegal, harsh and excessive sentence.

Appellants’ Submissions
Ground 1

The essence ol the appellants’ submission was that the learned

Justices of Appeal failed in their duty of re-evaluating the evidence
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presented before the High Court and consegquently uphcld the
conviction of the trial court and enhanced the sentence. That, in
uphelding the ceonviction, the leamed Justices of @ Appeal
misinterpreted Rule 86(1) of Court of Appeal Rules which reguires
a Memorandum of Appcal to set forth concisely and under distinct
heads the grounda of objection to the decision appealed agoinst,
specifying the points which are alleged to have been wrongfully
decided |
That basing on the said rule, the learned Justices of the Court of
Appeal struck out Ground 1 of the Appellanis’ Memorandum of
Anpeal without considering the gist of the ground. The Appellants
argued that this led to a miscarriage of justice.
We will deal with this preliminary issue first. We here below
reproduce the ground as presented at the Court of Appeal:
The trial Judge erred tn low and fact when he failed to
properly cvaluale the evidence hence coming o a wrong

conclusiorn which led (o o miscarroge of usiics.

We find that indeed the ground did not specify the points which
were not correctly evaluaied. In such circumstances, the Court of
Appeal was right to strike out the ground for offending Rule 86 (1)
{supral).

We also observe that just as it was at the Courl of Appeal, counsel
for the appellant presented Ground 1 of the Memorandum of Appeal

in1 this Court in a general manner. The ground stalcs as follows:
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“The Learned Justices of Appeal erred in law and fact in fatling
to re-evaluate the evidence of the appellants and as a result
came to a wrong conehision”,
This contravencd Rule 82 {1) of the Rules of this Court which
provides as [ollows:

A memorandum of appeal shall set forth conciealy

and under distinct heads without argument or

narrative, the grounds of objection to the decision

appealed against, specifying the points which are
alleged to have been wrongly decided, and the nature

of the order which it is proposed to ask the court to
make. (Emphasis of Court)
We would like to emphasize the need for counsel lo follow the
prerequisites of Rule B2 (1) of the Rules of this Court when
drafting Grounds of Appeal. A properly drafted ground would for
nstance read as follows:
The Learned Justices of Appeal erved n law and fact in
Juiling to reevaluate the evidence on identification of the
appellants at the scene of crime and as a result came to a
wrong conclitsion,
Be Lhat as it may, the record indicates that cven though the learned
Justices of the Court of Appeal sttuck out the offensive ground,
they went ahead and discussed the issues surrounding the

identification of the appellants. The central issuc in the struck ot
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ground was the wrong identification of the appellanis at the scene
of crime.

It is on this basis that we shall proceed to determine whether or not
the Court of Appeal tightly carried out its duty of re-evaluating the
evidence relevant to identification.

It was submitted [or the appellants that (hey were not positively
identified at the scene of crime. Thal the identification was made by
children of tender vears aged (7,11 and 18 vears) by use of a wick
lamp and who had been woken up from sleep by their frightened
mother. The Appellants contended thal these factors did not favour
correct identification and therefore the learned Justices of the Court
of Appeal ought to have warned themselves before believing the
prosecution evidence.

Furthermore, the Appellants contend that the Justices of Appeal did
not consider their defence of Alibi. The appellanis stated that the
when the crime happened, they were at their work places
Kampala and travelled a day after the incident for burnal.

Ground 2

The appellants submitted that the Court of Appeal imposed a
sentence of 20 vears imprisonment on counts 1 & 2 and 15 vears
imprisonment on count J3 without considering the 2 wvears the
appellants spent on remand. That this was contrary to Article 28
(3} of the Constitution which mandates courts to talke mto account
the period spent on remand during sentencing. In addition, the

appellants submitted that the mitigating factors presented were not
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taken into consideration before imposing a harsh and excessive
sentence,

In specific reference to the 15 years imprisonment sentence on
count 3, the appellants faulted the learned Justices of Appeal for
wrongly exercising their discretion to impose an  additional
RENTENCE.

The appellants prayed that this Court quashes the conviction and

gets agide the harsh sentences.

Respondent’s submissions

The respondent on the other hand contended that the learned
Justices of Appeal correctly re-evaluated the evidence and arrived at
their own conclusion before confirmation ol the conviction.

[n reference to the identification of the appellants at the scene of
crime, counsel submitted that the evidence given by the children
who witnesaed the incident corroborated one another. Counsel
referred to the analysis of each of the children’s testimonies made
by the learned Juslices of Appeal. The leamed Justices stated that,
although there were circumstances that hindered correct
ldentification, the attackers [appellants) were known to the

witnesses and were identified by each witness immediately they

entered the house,
Similarly, counsel for the respondent relerred to the analysis made
by the learned Justices of Appeal concerning the alibi, The learned

Justices stated that, the learned (rial Judge having believed the
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prosecution witnesscs and having found that both the appellanis
had been placed at the scene of crime, had no option but to reject
the appellants’ alibi. In disregarding the alibi, the learned Justices
observed that the defence of alibi was set up after the prosceution
had closed its case.

Ground 2

The argument of the respondent was thal the varying of the
sentence from lile imprisonment to 20 years umprisonment was
premised on the learned Justices of Appeal interpretation of the
meaning of life imprisonment before the Supreme Court decigion of

Tigo Stephen vs, Uganda {supra).

The respondent contended that the sentence which was the subject
of present appeal was imposed on 12 July 2014 after the Tigo
decision. That however the Justices went ahead to equate life
imprisonment to 20 years imprisonment. That it could not therelore
be argued by the appellants that the sentence of the learned
Justices of Appeal was harsh and excessive. The respondent prayed

that the appeal be dismissed.

Analysis of court

Ground I

The essence of the arguments under this ground relate to the
identification of the appellants as perpetrators of the crimes which

were commilted. Whercas (he appellants argucd that lhe conditions
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favouring correct identification were absenl, the respondent argued
that factors favouring positive identification of the appellants as the
assailanls were present. Respondent’s counsel conlended that the
particular Tactor favouring positive identification was the fact that
the assailants were known relations to the children who testified in
court.
Both counsel correctly cited the leading authorities of Bogere
Moses vs. Uganda SCCA No.l of 1997 and Abdalla Nabulere &
ano vs, Uganda Criminal Appeal No.9 of 1978 on identification in
criminal cases. The Court of Appeal referred to these authorities
and stated the law on identification as lollows:
Where the case against an acecused depends wholly or
subsionitally on  the correciness of ohRe or  mmore
ideniifications of the accused which the defence disputes,
the fudge should warn himself ond the assessors of lhe
spectal need for caution before convicting the accused in
relfance on the correctness of the identifications ... The
Judge should then examine closely the circumstances in
which the ideniificalion came to be made particularly the
length of time, the distance, the light the familiarity of the
witness with the accused ... When the guality is good, as
for example, when the identification 15 made afler o long
period of ohservation or tn satisfactory condilions by o
person who knew the dooused before, a cowrt can sajely

contict even though there is no other evidence to support
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the identification evidence, provided the courd adeguately

wanus idself of the spectal needs of caution.

Having ciled the law on identification, the Court of Appeal went on

to evaluate the evidence and found as (o]l ows:

We find that there were faciors and conditions unfavorable to
correct identification. The atlack took place at night. Although all
the witnesses say the room was lit by a candle, it stll appedrs
it was not well lit,

The witnesses were all very young They must have been
extremely scared on account of the brutality of the attack on

ther mother and brothers. However, there are also factors

favoring correct ideniification. The aftackers were very twell

knotwn io witness, They were very close relabives, They were
wentified by each other witness immediately they entoered the
house.

The witnesses were all in the house, the distance between the
withess and allackers was very short. The witnesses were able
to idenlify the second appellant by veice when he called out the
It appellant. This evidence was however chollenged,

The evidence of PW3 is to the effect that the atiack took ahout
one hour. It could probably have been less, However, this was

never challenged. A period of one hour or even half an hour is a

o
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very long period sufficlent enough for one fo identify an

assuilant who 15 wwell krown to lam her.

We find that the Court of Appeal correctly applicd the law on
identification. The Court of Appeal highlighted and weighed the
factors that faveured correct identfication againsi the foctora that
disfavoured correct identification. The court then came to thoe
conclusion thal there was correct identification.

We find no reason to depart from the findings of the Court of
Appeal. We maintain that the appellants were correctly identified at

the acene of crime.

In regard to the alibkd, the Court of Appeal rejected the defence. In
addition, the alibi was destroyved by witnesses who had squarely
placed the appellants at the scene of crime.
The principles of law on the defence of alibi were articulated in
Bogere Moses & Ano V Uganda (supra). In that case this Courl
tnier alia stated:
Where the prosecution adduces evidence showing
that the accused person was at the scene of crime,
and the defence not only denies it, but also adduces
evidence showing that the accused person was
elsewhere at the material time, it iz incumbent on
the court to evaluate both versions judicially and give

reasons why one and not the other wversion Is

11



in

15

A0

25

accepted. It is a misdirection to accept the one

version and then hold that because of the acceptance

per se, the other version is unsustainable.
In the appeal before us, PW3 stated that the crime happened on
28% January, 2007 at night. The appellants broke intw the
deceased’s home, brutally mmurdered the deceased and one of her
children with a panga.
Omn the other hand, the second appellant stated that on the night of
28 Jamuary 2007, he was working as a security guard at Madidas
hotel in Kampala, On 29" January, he was informed by one of his
relations {an Uncle) of the death of the deceased. Thal on 30t
January, he travelled with the 18t appellant for the burial.
The 2™ appellant stated that on 28% January, 2007 hc was at his
Kiosk in Kampala. That he was only infermed of the death of the
deceased by his uncle on 294 Janmary, 2007 at 6:00 am,
The Court of Appeal in evaluating the alibi held as {ollows:

We agree with the learned tricd Judge's eveluahion of
evtidence as set out. We also agree with his conclision that
a person cannot be in two places at the same time. The

learmned Judge having believed the prosecufion withesses

and having found that the appellants hod been placed at

the scene of crime,. the mdae hod ne option but to reject the

appellanis alib,

12
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it is not necessary for the prosecution fo adduce any

firther evidence to disapprove the alibi having placed the

appellants on the scene of crime.

Be that as it may, the defence af alibi set out by the
appellonts does not appear To have been credible [as]

persan cannot be in twe places af the same time. In any
event, the defence in this parficular case set up the
defence of the alibi after the closure of the prosecution
case, I would not therefore have been possible for the
prosecution io produce other ewidence fiof disapprove the
alibt at this stage of the trial. The defence of alibi to be
credible ought to be sel oul al the earliest sfage of
investigations (R vs. Sukha Singh s/o0 Wazirt Singh & Ors
{19397 6 EACA 145). [Emphasis of Court)

[n the casc of Kazarwa wvs. Uganda BCCA Ne.l17 of 2015
(dissenting), the Judge in dealing with the issue of the alibi stated.
An alibi can be destroyed either by prosecution evidence

which squarely places an accused at the scene of crime or
by prosecution evidence which directly negates or

counteracts the accused’s testimony that he was in a
particular place other than at the scene of crime. The

latter can be by the prosecution presenting witnesses to

testify that they were at the particular place where the

13
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accused says he was but he was not present in the said

place,

The alibl can also be discredited when witnesses who

other than the scene of crime are rendered untruthful,

[Emphasis of Court)

We find the above postulation a correct position. We note that both

the trial Judge and the Court of Appeal made a finding that the
appellants were sgquarely placed at the scene of crime. This in
ecssence discredited the defence of alibi raised by the appellants,

We are therefore satlisfied that the appellants were correctly

identified as the porpetrators of the crimes,
As a result, Ground 1 fails.

Ground 2

The arguments raised by counsel under this ground call for a
resolution of what the irnpact of the Tigo decision is on convicts who
were senicnced by the High Court to life imprisonment prior to the
Tige decision but whose appeals were heard after Tigo. In essence
we must decide whether the Tigo decision has a retrospective or
prospective application.

The Tigo decision interpreted the sentence of lile imprisonment to

mean the whole natural life of the convicl, However, the appellant

14



15

o

25

argucd that life imprisonment mcans 20 years imprisonment
according to the authoritics before the Tigo Stephen decision. On
the other hand, the respondent argued thal the sentence of life
imprisonment confirmed by the Court of Appeal meant the natural
lif: of the prisoner. Furthermore, the respondent contended that
since the Court of Appeal judgment (which ia the subject of the
present appeal] was delivered in 2014 after the 2011 Tigo decision,
the proper meaning of life imprisonment given o the appellants was
that they would be in prison throughoeut their natural life.
In considenng the Tigo decision, the Court of Appeal held as
follows:
We ... note that the judgment of the Iigh Court was
delivered on 27% July, 2008, This was before the Supreme
Court pronounced itself in the case of Tigo Stephen vs.
Uganda, SCCA No.& of 2009 on 10M May 2011, Before
then, the thinking and belief was that imprisonment for life
ar life imprisonment meant 20 years tn prison. It is our
tiety that when the learmed tral Judge was sentencing the
appellants in 2000, he was of the wmew and belief that
imprisonment for life meant that the appellants wonld
spend 20 yedrs i prison and not the rest of therr lives. In
Tigo's ecase (supra) the Supreme Couwrd ohserved as
Jollmus:- “We are satisfied that the fral Judge intended to
impose a sentence of trnprisorunent for wenly years ... We

uphwld a senierce of wenly years imprisomnment.

15
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We respectfully disagree with the above interpretation of the Tigo
decision. In Tigo Stephen vs, Uganda (supra), the Supreme Court

held that, “life imprisonment means imprisenment for the natural life

fwhole Jife] lerm of a convicl, though actual period of imprisonmend

meay stand reduced on account of remission earmned”. (Emphasis of
Coaurt)

The Supreme Courl lurther stated as follows:

In the present case, the trial Judge imposed a sentence of

imprisonment for life yet she gualified ihe senfence by

Imiting it fo twenty years. n ouwr vew, the senfence wWas

vague, The Cowrt of Appeal confirmed the senlence of lfe
imprisonment without clearing the vagueness. However,
we think thai this error did not make the sentence illegal.
We are satisfied that the tricl Judge intended to impose a
sentence of imprisonment for twenty years. (Emphasis of
Court).
A clear understanding of the Tigo decision lcads to the conclusion
that this Court upheld the twenty years imprisonment as a resull of
the qualification of the sentence made by the trial judge after
senlencing the accused 1o lile imprisonment. The trial judge ordered
the sentence as follows:
© . 1 take mto acoount the foct that he has been on remand

for 2 years, so taking that into account, he is sentenced to fife

imprisonment (20 Years], so that the rest who intend fo do the

same can siond wamed.” (Emphasis added).

16
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The decision of the Supreme Court was premised on the peculiar
circumstances (the qualification of 20 years) of that case. Wo
therefore find that the substitution of life impmsonment with 20
years' imprisonment by the Court of Appeal in the present matter

wag premized on a wrong inlerpreiation of the Tigo decision.

What then is the impact of the Tigo decision on convicts who were
sentenced by the High Court to life imprisonment prier to the Tigo
decision but whose appeals were heard alter Tigo?

In answering the above gquestion of law, we are persuaded by the
propositionn of Allen W. Stephen in his article entitled: Toward a
Unified Theory of Retroactivity! that if a judicial decision interprets a
law, Lhen it does no more than declare what the law hag always
been and that the Court’s declaration of what the law is must have
a Tetrospective effect. This view has been adopted by this Courd in
Ssekawoya Blazio vs, Uganda SCCA No.24 of 2014 wheroin il was
held that:

The sentence of life imprisonment has always been in our
Penal Code Act, Cap 120 Laws of Uganda. Tigo simply
clarified what the sentence of life imprisonment meant
under our statutory laws.

We also note that at the time when the Penal Code Act preseribed

the mandatory death penalty for capital offences, it also prescribed

" Maw York Law School Law Aeuiew, Vol 547200510

17
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sentences of life imprisonment as a maximum scntence for offences
below the capital offences, Such offences imclude manslaughter.
After this Court’s decision in AG wvs. Susan Kigula & 417 Ors
Constitutional Appeal No. 03 of 2006 which declared the
mandatory death sentence as unconstitutional, courts now have
discrotion in scntencing a peraon convicted of a capitel offence.
When a court exercises that discretion and sentences a convict lo
life imprisonment, that cannot be the life imprisonment which 1s
prescribed in the Penal Code [or conviclions of lesser offences and
interpreted by the Prisons Act as 20 vears, albeit [or the purposes of
remission.

We therelore come Lo the conclusion that in the present matter, the
appellants were cach sentenced to prison for their natural life on

count 1 and 2.

We note that the appellants also argued thal the senlence of 15
years imprigonment on the third count confirmed by the Court of
Appeal made the sentence harsh and excessive, Section 5(3) of the
Judicature Act precludes this Court [rom hearning appeals against
the severity of a sentence. The Section provides as follows:

In the case of an appeal against sentence and an order
other than one fixed by law, the accused person may
appeal to the Supreme Court against the sentence or
order, on a matter of law, not including the severity of

sentence.

18
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However, in Kiwalabye Bernard vs. Uganda, Criminal Appeal No.
143 of 2001, this Court held that,
The appellate court iz not to interfere with the
sentence imposed by a trial Court which has
cxerclacd ita diascretion on sentence unless the

exercise of the discretion is such that it

results in the sentence imposed to be manifestly

excessive or so low as to amount to a miscarriage of
Justice,
In eriminal irials, each offence is distinet and attracts an individual
penalty. In the present appeal, two individuals were killed. Both
appellants were convicted of murder for each of the individuals
whose life was lest. This attracted two separate penalties of life
mmprisonment, For the offence of attempted murder, a penalty of 13
yedars imprisonment was given to each appellant,
In the instant appeal, the Court of Appeal substituted the sentence
of life imprisonment [natural life] given by the trial Judge with one
of 20 wvears imprisonment. This we have found was erroneocus.
Furthermore, the Court of Appeal also ordered that the senlcnces
be served consecutively instead of concurrently as ordered by the
trial Judge.
Given the fact that the maximum penalty of death for the olfences

of murder was not given, it could not be said that the sentences

i5
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were harsh and excessive. As such, we are unable to interferg with

the senlence imposed by the trial Judge.

Regarding the failure to consider the period spent on remand, this
Courl in Rwabugande vs. Uganda SCCA No.25 of 2014 held that
‘a sentonce arrived af without taking into consideration the period
spent on remand 5 illegal for failure o comply with a mandaiory
constitutional provision.”
Be that as it may, the Constitutional provision which obliges a
sentencing court o consider the period spent by a convict on
remand dees not apply to a senience of life imprisonment (for
capital offences as in this appeal). Indeed this Court has stated so
in an earlier decision, Magezi Gad wvs. Uganda SCCA No, 17 of
2014, wherein it was held that:

We are of the considered view that like a sentence for

murder, life imprisonment Is not amenable to Article

23 (8) of the Constitution, The above Article applies

only where sentence is for a term of imprisonment i.e

a quantified period of time which is deductible. This

is not the case with life or death sentences.

Arising from the above analysis, we find that Ground 2 fails,

20
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Conclusion and orders of Court

Having found that all the grounds of appeal have no meril, the
appeal is hereby dismissed. We accordingly uphold the conviction of
the appellants.

For the reasons given above, we hereby set aside the sentences of

the Court of Appeal and reinstate the senlences given by the trial

Judge as follows:

For the murder of Janet Amit, the first and second appcllants are

each sentenced to life imprisonment (natural lile).

For the murder of Orieno Amos, the firet and second appellants are

each sentenced to life imprisonment {natural life).

For the attempted murder of Anguria Bosco, the first and second

appellants are cach sentenced to 15 years imprisonment.
The sentences will be served concurrently.

We 50 order.

STELLA ARACH-AMOKO,
JUSTICE OF THE SUPREME COURT.

21
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THE REPUBLIC OF UGANDA
IN THE SUFREME COURT OF UGANDA AT KAMPALA
CRIMINAL APIPEAL NOL3L OF 2014

CORAM: ARACH AMOEQ, MWANGLUSYA, OPIO AWERI, MWONDIA,
TIBATEMWA ERIRIKUBINZA JI5C

EETWEEN

. OPOLOT JUSTIN —}

4. AGAMEL RICHARD e e s A e R R M T DALY b
VERSUS

(Appcal from the decision of the Courl of Appeal at Kampala before Nshinye,
Buteera, Kaluru JJA in Criminal Appeal No. 153 of 2009)

JUDGMENT OF MWONDHA JSC

1 have had the benefit of reading in drafl the judgment of Court. 1 do agree
ihat ground one of the appeal fails but | do not agree that ground two fails
alse, In particular, T do not agree with the conclusion that like a sentence Jor
muarder, Iife imprisonment is not amcnable to Article 23(8) of the
Constitution, That the ahove article applies where sentence is for a term of
imprisonment ie. a guaniified period of time which is deductible. And that
this is not the case with life imprisonment. See Magezi Gad Vs Uganda
SCCA No.1T7 of 2014. | was on the Magczi Gad case bul having carefiilly
reconsidered and re-cxamined my mind, 1 am convinced that | can no longet
hold thal view for reasons stated herein,

As far az the background of the appeal is concerned, it was well laid out in
the dralt judgment and T do not need 1o labour reprodusng it here.

The conclusion above was derived [rom Magezi Gad case {supra) which was
relied on as authority by this Court in the instant appeal while resolving
ground 5 of the Appeal. The court reproduced  Acticle 23(8) of the
Constifution,

“Where a person is convicted and sentenced to a term of imprisonment
for an offence, any period he or she spends in lawful custedy , in
respect of the offence before completion of hiz or her tral shall be
taken into account in imposing the term of imprisonment



I am of a well considered view that the penalty of death for the offence of
marder cannot he likened to a sentence of life imprisonment even if one
thinlks that it is for the rest of natural life of & convict.

Death is the maximum penalty which after all due process has been taken
and eor considered, it is imposed in the rarest of the rarc cases. In the
clirclrnslanees, il has e be born in mind Lthat the right (o life is protected

under Arlicle 22 and there are exceplions provided in which a
person/convict is deprived of his or her right to life,

Article 22(1] provides;-

No peraon shall be deprived of life intentionally except in execution of
& sentence passed in a fair trial by a court of competent jurisdiction in
respect of a eriminal affence under the Laws of Uganda,

The death penwlly therefore cannot be the same as life imprisonment which
is fiol defined by neither the Constitution nor any other legislation.

It is clear in my mind that there is neither direct nor imphied expression or
intention of indchnite deprivation of personal liberty which is mandatory.
Article 23[1Halbic)die)(f{g) and (h] provides for cases under which a
person can be deprived of personal liberty and my understanding is that,
they all imply limited period. Theyv provide as follows:

23, Protection of personal liberty.

(1) No person shall be deprived of personal liberty except in any of the
following cases—

ja] in execution of the sentence or order of a court, whether established
for Uganda or another country or of an international court or tribunal
in respect of a criminal offence of which that peison has been

convicted, or of an order of a court punishing the person for contempt

of court; (emphasis added)

ib} in execution of the order of a court made to secure the fulfllment of
any obligation imposed en that person by law;

[¢] for the purpose of bringing that person hefore a court in execution
of the order of a court or upon reasonable suspiclon that that person
has committed or is about to commit a eriminal offence under the laws
of Uganda;

(d} for the purpese of preventing the spread of an infectious ogr
contagious disease;



{e) in the case of a person who haxz not attained the age of eighteen
yearg, for the purpose of the education or welfare of that person;

(f} in the caze of a person who is, or iz reazsonably suspected to be, of
unsonnd mind or addicted to drugs or aleohol, for the purpose of the
care or treatment of that person or the protection of the community;

{g) for the purpose of preventing the unlawful entry of that perzon into
Uganda, or for the purpose of affecting the expulsion, extradition or
other lawful remowval of that person from Uganda or for the purpose of
resiricting that person while being conveved through Uganda in the
cowrse of the extradition or removal of that person as a convicted
prisoner from one country te another; or

{hi as may be authorised by law, in any other clrcumstances similar to
any of the cases specified in paragraphs [a) to |g] of this clause.

5o In the abzence of legislation enacted by Parlisment to puide courts in
light of the Attorney General Vs Susan Kigula and 412 others decision
{Constitutional Appeal No.03 of 2006], the Sentencing Guidelines for the
Courts of Judicature are aur tnly resorl where long imprisonment sentences
catl be imposed.

Article 23(8) of the Conslilulion (supra) provides interalia, the words a lerm
of imprisonment. Thal provision docs not provide “where a person is
convicted and sentenced to a guantified term of imprisonment”!

That 15 an import of court. [ am of 2 well considered view that if the drafiers
ol the Constitution had the intention of having quantified or specific term ol
imprisonment in that provision, they would have stated so, or they would
have stated unquanlified term of imprisonment as an exception, This
obvimisly was not the case.

It i5 a principle of Constitutional interpretation, that a econstitutional
provision containing a fundamental human right is a permanent
provigion intended to cater for all times to come and therefore should
be given dynamic, progressive, liberal and flexible interpretation
keeping in view the ideals of the people, their social eccnomic and
political cultural values 20 as to extend the benefit of the same to the
maximum posgible (See Okcllo Okelle John Livingstone and 6 oihers Vs
Aftorney General Constitutional Petition No.1 of 2003

Anolher principle is that, where the language of the Constitution ar
statute sought to be interpreted iz imprecise or ambiguous; a liberal,
generous ot purposeful interpretation should be glven to it. (See Major



General David Tinyeluza Vs Attorney General Constitutional Petition No.l of
1997 SC)

The words, “term of imprisonment” should be given a dynamic, progressive,
liberal and flexible interpretation to uphold the convict’s rights of taking into
arcount the period spent on remand before convclion.

According to the Legal English Dictionary (hitps://www. translegal comi,
term of imprisonment means the length of time that a person has to spend
in prisen either for the rest of their natural life or until paroled.

Unfortunately, in this country because of lack of legislation even parole
cannot apply.

I arn persuaded by the decision of the Indiana Supreme Court No.53 801-
1209 CR 526, Joey Dennings V= Btate of Indiana, where Lhe Supreime
Court heard a reference to determine the guestion for stalulory
interpretation; Does the phrase term of imprisonment as it is used in
the Indiana Misdemeanour Statute incinde the ftime spent on
suspended sentence?

The Court held; term of imprisonment means the total amount of Hme
that a person is incarcerated.

It 13 a well accepted rule of statutory inlerprelation thal a period of
imprisonment preactibed for a particular erime reflects the maximum
penalty available 1o the sentence,

Buffice it 1o say that in Upanda there is no Penal law which prescribes what
imprizsonment for the rest of natural life means unlike other jurisdictions, In
India, they have the Code of Criminal Procedure where o conviet sentenced
to indeterminale period of incarceration, a specific order under 8.423 of CPC
has to be passed hy an appropriate government. The reduced pened cannot
b less than 14 years and zlso the remissions earned or awarded to such life
convict are nolional.

“In sentencing, both crime and the criminal are equally important. We
have not taken the sentencing process as seriously as it should be with
the result that in capital offences it has become judpge centric
sentencing rather than the principles of sentencing”| Beneh of Justices
K.5 Radhakrishnen and Madan B. Supreme Court of India)

For that reason, my view is that it is incumbent upon Court to comply with
the mandatory provisions of Article 23{8) of the Constitution and handle the
case a8 per the sentencing puidelines as life imprisonment i not mandatory.
And when Article 23(8) is considered then any specified perod of
imprigomment can be imposed. It is only by doing so thal the approach of

4



aggravating and mitigaling circumstances can be satisfactorily met in the
interest of Justice.

In Attorney General Vs Suzan Kigula {supra), il was submitred by counscl
for the sppellant and T agree with the submiszion that fair trial as envisaged
by Article 22{1} included conviction and sentencing. ... miligation was part
of fair trial in all other non mandatory scntences. The facl thal mitigation

was not expressly mentioned as a right in the Constitution does not depnive
It, of {18 casomee AR & right bocavae rights are not exhauslive,

Indeed this Court n my view in the Suszan Kipula case accepted the above
submission when it stated:

The process of sentencing ig part of fair trial and the trial does not stop
at convicting a person. This iz hecause the Court will take into account
the evidence, the nature of the offence and the circumstances of the
case in order to arrive at an appropriate sentence,..

Arlicle 28{12] of the Conshtution provides:

Except for contempt of court, no person shall be convicted of a
criminal offence unless the offence iz defined and the penalty for it
prescribed by law.

Since there is no legislation which defines life inprisonment, the proposition
lhal Article 2353(8) only applies where a sentence iz for a quantified period of
time which is deduclible amounts to ousting the supremacy of the
constitution in as far as thal provision is concerned.

We cannot e at the [orelront of sowing a seed of non-compliance with the
mandatery provisions of the Constitution being the apex court in the land.
In Gad Magezi Vs Uganda cese [supra) which was rclied on the in the
Instanl case, the sentencing Judge (wiled o demonstrate thet he had
considered and or taken into eccount the provisions of Article 23{8] of the
Constitution for example the period the convict has spent on remand.

All the trial Judge said was as hereunder:-
Eeasons for senlence

“The prosscution has called for the maximum while the defence asks
for lenience that the convict happensd to move with a murderer and
did not participate physically in killing the accused. Of course, the
convict in law is a principal offender although his role was to divert
attention of the family members to allow his companion to finish the

job. During the trial, it was revealed that his companion died in
Mbarara Hospital..,



I agree with the defence that the maximum sentence should not be
imposed for the role that the convict played and I sentence the convict
to life imprisonment.”

We were giving sentencing Judges a blankel cheque not to comply with
Article 238 af the Constitution.

Article 2(1) of the Conatitution provides:

This Constitution is the supreme law of Uganda and shall have binding
force on all authorities and persons throughout Uganda.

{2} If any other law or any custom is inconeistent with any of the
provisions of this Constitution, the Constitution shall prevail and that
other law or custom shall to the extent of its inconsistency be void.

Mot taking mto account the peried the convict has spent on remand before
conviction when passing a sentence of life mprisonment becommes
unconsttubional and or illegal.

In the result, ground 2 which is, the learmed Justices of appeal erred in law
and fact in imposing an illegal, harsh and excessive senlence succeeds, The
appeal therotore partially succeeds.

w J
Thated at Kampala this, 'Q'H.da}r nfﬂM"‘jlﬂ Iﬁ
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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT KARMPALA
CRIMINAL COURT NO. 31 OF 2014

Coram: (Arach-Amokn, Mwangusya, Opio Awetl, Mwodha, Tihatemwa-Eldrika binza
JUEC)

Between
1. Opalot Justine |
2. Agamet Richard L. Appellants
And
Bl R S S S R Respondent

[Appeal from the decisions of the Court of Appeal at Kampala before Nshimye,
Buteera, and Kakuru, JJA Criminal Appeal No. 155 of 2009 date 1% July,
2014

JUDGMENT OF MWANGUSYA, JSC (DISSENTING|

I have had the opportunity of reading the judgment of the Court
and [ do not agree that the Conviction of the appellants by the
High Court which was upheld by the Court of Appeal is
sustainable by the evidence adduced by the prosecution. I find
that the evidence relied upon by both Courts falls shart of

proving the case beyond any reasonable doubt as required by the

law.

The hackground of the case and the circumstances leading 1o
this appeal are well laid out in the Judgment of the Court and 1

need not repeat them except in so far as they are relevant to this
judgment. The evidence adduced by the progecution shows that
at the time the assailants allegedly attacked the home of the

1



deceased persons there were five occupants. These were Kulume
Junet, (deceased) and mother of Orieno Amos (also deceased),
Alupi Janet (PW3), Olobo Naphtali (PW4) and Andrew Bosco
[TW5]. PW5 was also a victim of the murderous assault but he
miraculously survived the serious injuries he sustained during
the attack. The prosecution relied on the surviving occupants of
the home all of whom claimed to have identified the two
appellants as the persons who killed the deceased persons and
badly injured PW5,

According to all the threc witnesses, they were in their room
when they were alerted to the attack on their home by their
mother. They all gathered in {heir mother’s ronm where she had
lit & lamp (tadoba). PW3 hid under a bed while PW4 hid among
sacks ol maize. The two claimed to have recognised the
assailants whom they knew very well with the aid of the tadoba.
The two witnesscs claimed that the attack took about an hour. T
think this is an exaggeration because from the desecription of
events, the assault on the victims could net have taken that Iomg,
The evidence showing that there was light, that the two
appellants were well known to the wilnesses and the duration the
incidence took led to the conclusion by the two Courts below that
the prevailing conditions enabled the three witnesses to identify
the two appellants and there was no possibility of error. 1 do not
share this view. On the contrary I do not believe that PW3 who
testified that he was hiding under a bed, PW4 who hid amaong the

sacks of maize and PW5 who was setiously injured during the



attack had an opportunity to clearly recognise the appellants as

claimed,

According to the case of Moses Bogere and Another vs Uganda
(BCCA No. 1 of 1997) which was cited by both Court, this
Courts has laid down three material considerations when faced
with case which is mainly dependant on visual identification|s).

Thexse are:-

1. Whether there were [actors or circumstances which al the
material time rendered identification of the atiackers
cifficult notwithstanding that there were those which ecould

facilitate identification,

2. Whether the absence of evidence of arrest and/or police
mvestigation had any or no adverse effect on the cogency of

the prosecution case

3. Whether the appellant’s defences of alihi were given due

consideration,

In respect of the first issue the Supreme Court gave the following
guidelines:-

*Thie Court has in very many decided cases given guidelines
on the approach to be taken in dealing with evidence of
identification by eyewitnesses in criminal cases, The starting
point is that a Court ought to satisfy itself from the evidence
whether the conditions under which identification is claimed
to have been made were or were not difficult, and to wam
itself of the possibility of mistaken identity. The Court

should then proceed to evaluate the evidence cautiously so
3




that it does not convict or uphold a conviction, unless it is

satisfied that mistaken identity is ruled out. In $o doing the

Court must consider the evidence as a whole, namely the

evidence if any of factors favouring correct identification
together with those rendering it difficult.

It is trite law that no plece of evidence should be weighed
except in relation to the rest of the evidence. [See Suleman
Eatushabe Vs Uganda 8. C. Cr. App. No 7 k of 199])
unreported” (underlining provided)

The finding of the trial judge on the circumstances under which
the identificalivns of the appellants were made was that he did
nolt wish to dismiss the submissions that the conditions were
difficult to favour correct idenltification. He hasiened to add that
the difficult conditions were upset by the consistent and
corroborating evidence of the PW3, PW4, and PW5 who was
according to the judge observed the assailants for the long time,

In the first place while [ agree that there was light in the room
where the attack took place and the witnesses were relatives of
the assailants I do not share the view that the three eyewltnesses
had an opportunity to clearly observe the assailants for Court to
come to the conclusion that the difficult conditions were ‘clearly
upset’ by their evidence. 1 do not comprehend how from their
hiding places PW3 and PW4 would be able to identify the
assailants. This leaves only PW5 who was himselfl a victim of the

asgault in the difficult conditions acknowledged by the trial
Judge,



Secondly in view of the finding by the trial judge that the
conditions favouring correct identification were difficult what was

required was ‘other’ evidence to supporl the evidence of visual

identification. The Supreme Court in the case Moses Bogere

and Another vg Uganda (Supra) held as follows:-

“In Moses Kasana Vs Uganda Cr. App. No 12 1981 {1992-93)
HCB 47 this Court which cited the two forepoing declsions
with approval, underlined the need for supportive evidence
where conditions favouring correct identification are

difficult. It is said at P. 48 “where the conditions favouring

correct identification are difficult there is need to look for

other evidence, whether direct or circumstantial, which goes
to support the correctness of identification and to make the
trigl Court sure that there is no mistaken identification.
Other evidence may consist of a prior threat to the deceased,

naming the assailant to those who answered the alarm, and
of a fabricated alibi,”

There was no other available evidence that Court would rely on to
support the evidenee of identification in the difficult condilions

acknowledged by the Court.

On the second consideration the Police bungled some evidence

that would have lent credence to the evidence of identification in

difflicult conditions.

The first of such evidence was a hat which according to PWS the
first appellant lefl at the scene. The scene was visited by ASF
Mwanga Baker who, at the time of the incident was L8

Kachumbala Police Post. He testified as tollows:-
5



“I made an investigation at the scene and was able to recover
a few exhibits. After recovering the exhibits I arrested the
accused from the scene, One was arrested at the scene when
the burial was taking place by I/C CID I arrested one on the
day of the post-mortem i.e. Agamet Richard. I sent the two
to Bukedea where they were charged.”

This witness did not specify any of the exhibits he recovered from
the scene. He did nol tender any exhibit during the irial.
Specifically he did not mention thal he had recovered any hat
which was identified by any of the witnesses as belonging to any
of the appellants thus rendering the evidence of the hat

worlhless.,

The other evidence that was rendered worthless was evidence by
FW4 that he had ran to his uncle, Odong James whom he
informed that thieves had entercd their house wanting to kill
thetn. He never named any of the thicves and by the time of the
irial James Odong had a mental problem and could not teatily,
The significance of the evidence of the persens in authority to
whom an immediate report is made was discussed in the case of
Lt. Jonas Ainomugisha Vs Uganda (SCCA) No 19 19 of 2015)

where Lhis Court stated as follows:-

“The desirability of the evidence of the persons in authority
to whom an immediate report is made was stressed in the
case of Kebla and Another V. Republic [1967] EA 809 where
the former Court of Appeal for East Africa cited with

approval the following passage from Shabani Bin Ronald V. R,
{1940 EACO 60.



“We desire to add that in cases like this and indeed in almost
every case in which an immediate report has been made to
someone who is called as a witness evidence of details of
such report (save such portions of it as may be inadmissible
as being given at trial. Such evidence frequently proves
most valuable, sometimes as corroboration of the evidence of
the witness under Section 157 of the Evidence Act, and
sometimes as showing that what he now swears is an
afterthought, or that he is purporting to identify a person
whom he really did not recognise at the time, or an article

which is not really his at all.”

That which applies to the Police in his regard also applies to the
Chiefs. Another case Tekerali s/o Korongozi and others vs
Reg (19520 19 BACA 259 emphasises the same point at P. 260

in the following lerms:-

“Their important can scarcely be exaggerated for they often
provide a good test by which the accuracy of the later
statements can be judged, this providing a safeguard against
later establishments or the deliberately made up case. Truth
with often came out in a statement taken from the witness
at a time when recollection is very fresh and there has been

no opportunity for consultation with others,”

There were three wilnesses who claim to have identified the two
appellanis, Thete is no evidence that the identities of the
appellants were mentioned 1o anyvbody let alone the Police, The

Police officer who visited the scene immediately after the incident



should have investigated more on this point and his failure

weakens the evidence of identification.

The other piece of evidence that would have been explored further
by the prosecution was Lhe sugeestion that A.1 was identified by
his voice. The Court can only rely on identification by voice
where there was evidence on record that the withesses were

[amiliar with the appellant’s voice.

In case of Babwe Abdu vs Uganda (SCCA No 19 of 2007) it was
established that the witnesses were familiar with the appellant
becauge he lived a quarter of a mile from their home, they always
passed by his home as they went to schoel and they used to hear
him spcak to other people. The appellant used to come to their

home where they would hear him speak to their father.

While I acknowledge that the first appellant was an uncle to the
witnesses, it does nol follow that they knew his voice. The
prosccution should have established how they knew he
appellant’s voice.

Umn the defence of alibi both appellants stated that they were in
Kampala and only travelled to the village Lo attend the burial of

the doeceased persons,

The first appellant who was a security guard stated thai he was
on night duty between 6.00p.m. and 6.00a.m. while {he second
appellant who used to man a Kiosk stated that on 28.1.2007 he
run his business as usual and only to be told on 29.01.2007 at
6.00 a.m. as lo what happened in the village.



The two appellants called a witness, Oriono Lazarus (DW3) who
testified that he is the one who had called the first appellant to
inform him of what had happened. A prosecution witness, Alupi
Janet FLA (PW3) also testified that the two appellants were

arrested when thev came for burial from Kampala,

There are two well established principles in regard to the defence
of alibi. The Orst one which both Courts correctly stated is that
an accused person who raised the defence of alibi does not
assume the burden of proving it. The burden to disprove it
remains with the prosecution. The case of Moses Bogere and
Anor Va. Uganda (Supra) has given guidelines as to how a
defence of alibi should be handled. The Courl stated as follows:-

“The passage cited earlier in this judgment shows that the
learned trial judge held the defences to be unsustainable
because “through the evidence of the four (4) evewitnesses
the accused has been put at the scene of crime” “what they
amounts to putting an accused at the scene of crime? We
think that the expression must mean proof to the required
standard that the accused was at the scene of crime at the

material time. To hold that such proof had been achieved,

the Court must not bhase itself on the isolate evaluation of

the prosecution evidence alone, but must base itzelf upon

the evaluation of the evidence az a whole where the

prosecution adduces evidence showing that the acoused

persan was at the scene of crime, and the evidence showing

that the accused was elsewhere at the material time, it is

incumbent on the Court to evaluate both versions judiciary
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and give reasons why one and no other version is accepted.

It is a misdirection to accept one version and then hold that

because of that acceptance per se the other version

unsustainable.” (Underlining provided

In his consideration of the defenee of alibi this what the tnal

judge concluded:-

“This concluzion leads me to consideration of the defences of
alibi put forwarded by each of the accused persons. Having

helieved the prosecution evidence that the evewitnesses

positively identified Al and A2 the assailants. I am unable

to believe the defence story that they were in Kampala at the

time of offence. It is the trite that once an accused person

puts in place a defence of alibi he has not duty te prove it,
The duty to disprove the defence of alibi lies on the

prosecution.” (underlining provided)
Then the Court of appeal made the [ullowing conclusions:-

“We also agree with the learned trial Judge’s evaluation of
evidence as set out above. We also agree with his conclusion.
A person cannot be in two places at the same time. The
learned Judge having believed the presecution witness and
having found that the appellants had hoth been placed at the
scene of crime the Judge had no option but to reject the

appellants alibi.”

It is not necessary for the prosecution to adduce any further

evidence to disprove the alibi have placed the appellants on

the gcene of crime,
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Be that as it may, defence of alibi set out by the appellants
does not appear to have been credible., The first appellant
stated in his testimony in Court that he was on duty as a
gsecurity guard on the night of 28/01/2007.

That he was guarding Mididas Hotel in Kampala and has
elgned for a gun the evening before and signed out the next

morning at a.m, However, no other evidence was brought to

prove this, in wview of the strong prosecution evidence

putting him on the scene of ¢crime.

He stated that he had travelled from Kampala to Kachumbala
for burial of the deceased person on a motor cycle and the
journey took 4 hours., The second appellant put the time at
5 hours. It is possible that the appellants could have
travelled from Kampala to the scene of erime and then back
within a period of 8 - 10 hours.

Similarly we do not find the 2 appellants alibil to have been

credible at all for the same reasons,

In any event, the defence in this particular case set up the
defence alibi after the closure of the prosecution case, It
would not therefore have been possible for the prosecution to
produce other evidence to disprove the alibi at this stage of
the trial.” [underlining provided)

Quite clearly the trial judge fell into the error of first believing the
prosecution case before rejecling the alibi and so did the Court of

Appeal. The Courl of Appeal went even further and shifted the

burden of proof when they stated that no other evidence wasg
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brought to prove that the appellant had been on duty as he

claimed. The appellant did not assume such a burden.

According to the prosecution the offence was committed between
3 and 4 a.m. DW3 who testified that he is the one whe informed
the first appellant of the murder stated that he rang him on
29/.01.2007 at 6:00 a.m.

In my view il was speculative of the Court of Appeal to find that
the appellants travelled to Kachumbala, committed the murder
and travelled back Kampala. Yetl the alibi of A 1 was that he was
on duty througheout the night and nobody can tell where he was
when DW2 rang him.

The other well established principle is that an accused person
who wishes to rely on the defence of alibi must raise it as the
earliest opportunity The Court of Appeal cited with approval the
case of R vs Bukha Singh 8/0 Walir Singh & Another [1939] 6
EACA 145 where it was observed as follows:-

“if a person is accused of anything and his defence is an
alibi, he should bring forward that alibi as soon as he can
because, firstly If he does not bring forward until months
afterwards there is naturally a doubt as to whether he has
not been preparing in the interval, and secondly, if he brings
it forward at the earliest moment it will give prosecution an
opportunity of inquiring into the alibl and if they are
satisfied as to its genuniness proceedings will be stopped.”

The two appellants were arrested by two different Police OMficers.

According to ASP Mwanga Baker (PW6) he is the one who
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arrested the sccond appellant while the first appellant was
arrested by incharge CID. The In Charge CID did not testify at
the trial. Il was not established from PWE if the second appellant
said anything at the time of his arrest, During the trial the 1=
appellant was cross examined on a charge and caution statement
which the state Counsel sought to tender as an exhibit but the

trial judge declined in the lollowing ruling,

“This statement cannot be allowed in now because rules are

clear on admitted charge and caution statements”,

The trial judge did not indicate under what rule the statement
was disallowed because a stalement that sought to  show
discrepancies between the appellani’s evidence in Court and his
previous statemoent is admissible sg long as it 1s not incriminating
as to the amount to a confession, It was from this staterment that
Court would have established whether or not the first appellant
disclosed his alibi at the first opportunity and there was no basis
for the finding by the Court of Appeal that the appellant first
disclosed his alibi when the prosecution had closed its cuse and

the Police had opportunity to invesiigate ils genuineness,

The Police officer who arrested him did not testify at the (rial so
it is difficult to tell as to whether or not the appellant did not
disclose his alibi either at the time of arresl or when the made
his charge and caution statement. It was an easy alibi to
investigate and the failure to do so leaves doubt as to the

whereabouts of the appellant at the titne of crime was commilted.

It coneclusion, the Court has established principles of law to be

followed when faced with a case dependant on identification in
13



difficult conditions and burden of proof in cases wherc alibi 18
raised as a defence. I have illustrated that instead of following
the principles the two Courts below disregarded them. In the
case of alibi the Court of Appeal shifted the burden of proof as I

have demonstrated,

In the circumstances the judgment of the Court ol Appeal from
which this appeal arises should not allowed lo stand. [ would

therefore allow this appeal, quash the conviction and set aside

the sentence,

Dt biabs i S Day of M3 2016
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