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THE REPUBLIC OF UGANDA _
IN THE SUPREME COURT OF UGANDA AT KAMPALA
MISCELLANEOUS CAUSE NO. 18 OF 2017

{Arising out of Civil Appeal No. 014 of 2015)

[CCIRAM: Ratureebhe C.J0; Arach-Amoke; Mondha Tibaterring-
Ekirikubinza, JJISC, Tumwesigye, Ag. JECf

BETWEEN
MOHAMMED MOHAMMED HAMID i APPLICANT
AND
ROKO CONSTRUCTION LIMITED ::::::i2::050058500000 RJ:E:EPDHDENT

Representation

Al the hearing of the application, MWr, Peter Allan Musoke represented the

applicant while Mr. Enos Tumusiime represented the respondent.

RULING OF COURT

This is an application for review of the judgment of this Court in
Civil Appeal No.14 of 2015, Mohammed Mohammed Hamid vs.
Roko Construction delivered on 5 May 2017.



14

15

D

a5

The application 18 hrought under Section 82 (h) of the Civil
Procedure Act and Rule 2 (2) of the Rules of this Court seeking to

review the said judgment for purposes of rectifying alleged apparent

¢rrors on the record. The applicant seeks for orders that:-

L. By reason of the errors of law apparent on the face of the
record the judgment of the Court in Civil Appeal No.Ql4 of
20135 be reviewed.

2. By reason of the conflict and the contradictions between the
Judgments of this Court in Civil Appeal No.014.of 2015 and
Civil Appeal No. 006 of 2016, which were delivercd a day
apart, an crror apparent on the face of the record was created
which ought to be corrected through review.

3. Costs ariging from this cause be met by the respondent.

The grounds containcd in the affidavit of the applicant supportling
the application are that:-

il The judgments of the Court in Civil Appeal No.014 of 2013
and Civil Appeal No.006 of 2016 that were delivered a day
apart by the Supreme Court stem from similar facts, but
bear different and conflicting precedents in law.

(i) The judgment ol the Court in Civil Appeal No.(14 of 2015
embodies several holdings by the court that, on the face of

the record, coniravens provisions of statutes of parliament,

thus ereating a nullity,
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(iiif The conflicting precedents sct by the court on the same
subject matter are potential sources of inconsistency and

uncertainty in the jurisprudence ol our jurisdiction.
Background to the application

The background to this applhication is that the applicanl entered
into a contract with the respondent to construct his housce at Plot
43 B Windsor Close Kololo Kampala at an agreed sum ol Ushs.
1,100.000,000/= excluding VAT. The applicant paid part of the
construction sum and the respondent started the construction

wTkE.

Whereas both parties signed the hills of quantities, the contract was
signed by the respondent only. The applicant refused to append his
signature. AL the ltime, the respondent had done substantial work

but the applicant failed to pay for the work done.

The respondent issued a notice of termination of conirack in
accordance with the terms of the coniract and there after issued a
notice of arbitration o the applicant to agree on the appointment of
an arbitrator to resolve the dispute between them. The applicant did

nol respond to any of the said notices.

The respondent applicd (o the President of the East Aldcan
Institute of Architects to appeoinl an arbitrator in accordance with
the terms of the contract and Lo the Centre for Arbitration and
Dispute Resolution {CADER) in accordance with Section 11(4) of
the Arbitration and Concillation Act. Consequently, Hon. Justice
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Alfred Karokora was appointed as a sole arbitrator. On the 300h
June 2009, Justice Karokora pronounced his arbilral award
decision in the presence of both the parties and Counsel. He
ordered the applicant to pay Ushs.584, 430,571 /= with mterest of
18% p.a from the date of filing the claim until payment in full and
general damages of Ushs 100,000,000/ = with interest of 18% pa
from date of award and payment in full. On 4th November 2009, the
bill of costs was taxed and allowed at Ushs, 92 507,410/= pa.

On 14th January 2010, the applicant being dissatisfied with the
arbitral award, filed Civil Application No. 731 ol 2009 in the High
Court [Commercial Thvision) to set it aside. The application was
successful and the award was sct aside on ground that the
condition of arbitration was not provided for in the Building
Contract and therefore the arbitrator had no jurisdiction to make

the award.

The respondent with leave from the High Court appealed to the
Court of Appeal in Civil Appeal No. 51 of 2011 contending that the
arbitrator had jurisdiction to hear the dispute. The Court of Appeal
#allowed the appeal on the basis that the respondent’s appeal fell
within the ambit of Section 16 of the Arbitration and Conciliation
Act (ACA] [which provides for jurisdiction ol an -EJ_TbitI"-:itUI' orT
arbitration tribunal] and not Section 34 of the Arbitration and
Conciliation Act [which provides for the jurisdiction ol the High

Court for purposes of setling aside an arbitral award),
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The applicant was dissatisfied with the Court of Appeal decision. He
appealed to the Supreme Court in Civil Appeal No.l of 2013, The
Supreme Courl ound that there was a different Cm"d.n? of the Court
of Appeal that heard the appeal and that which delivered the
decision, On this premise, the Supreme Court returned the f[le to
the Court of Appeal to reconstitute the Coram and hear the matter

afresh.

The newly constituted Coram quashed the decision of the High
Court and reinstated the award. The applicant was dissatisfied with
that decision and filed an appeal in this Court as Civil Appeal
No.01l4 of 2015,

Omn 5% May 2017, the decision of the Supreme Court in Mobammed
Mohammed Hamid vs. Roko Construction, Civil Appeal No.14 of
2015 was dclivercd. The Court upheld the decision of the Court of

Appeal and dismissed the appeal with costs.

The previous day -4t May 2017 — the Court had delivered a
judgment in the case of Babecon Uganda Limited vs. Mbale
Resort Hotel Itd Civil Appeal No.06 of 2016. In both
Mohammed Mohammed Hamid [supra| and Babcon [supra),
a question of law arose as to whether a dispute Gﬂgiﬂ&ﬂ}-’
handled by an arbitrater {onder the Arbitration and
Conciliation Aet) and whose decision was challenged before

the High Court is appealable to the Court of Appeal.
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The applicant contends that the judgment of Court in
Mohammed Mohammed Hamid vs. Roko Coanstruction
(supra} containg apparcnt errors on the face of the record
which necessitates a review under Section 82 of the Civil
Procedure Act and Rule 2 |2] of the Rules of this Court,

hetece the instant application.

The errors alleged by the applicant’s counsel ‘can be

summarized into the following three (3) categories:

1. Jurisdiction of the Court of Appeal to handle appeals arising
from arbitral disputes.
2. An arbitral award to be in writing.

3. Misinterpretation of Section 34, Section 71 of the ACA and
Rule 7 (1] of the first schedule to the ACA,

1. Jurisdiction of the Court of Appeal in arbitration disputes.

Applicant’s submissions

The applicani alleges that whereas this Court held in the Babeon
case that the Court of Appeal did not have jurisdiction to handle an
appeal against a decision of the High Court made in an application
to set aside an arbilral award, in Mohammed Mohammed Hamid,

the Court held thal such an appeal was permitted.

The applicant argues that according to the provisions of Section 82
of the Civil Procedure Act and the authorities of Edison
Kanyabwera vs. Pastori Tumwebaza [Civil Appeal No.Dé of 2004}
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and Sakar’s Law of Civil Procedure, 94 edition 2000, Volume 2, this

Court can review its own judgments,
Section 82 (b) of the Civil Procedure Act provides that-

Any person considering himself or herself agprieved—

(b} by a decree or order from which no appeal is
allowed by this Act, may apply for a review of
judgment to the court which passed the decree or
made the order, and the court may make such
order on the decree or order as it thinks fit.
(Emphasis of Court)

The essenee of the arguments made by counsel is that the Court in
the Mohammed Mohammed Hamid appeal did not follow its
carlier decision in the Babcon appeal. That in the Babecon appeal,
the Court held that, there fivas! ne evidence by the appellant or
respondent that there was any gquestion of law agreed upon to bring
lhe dispute within the ambit of Section 38 of the ACA. Therelore,
there was no right of appeal to the Court of Appeal.

However 1 the Mohammed Mohammed Hamid appeal, the Court
held that, where there was no agreement to appeal, an application to
cowrt for leave to appeal sufficed fo constitule a competent appeal to
the Couwrt of Appeal. Furthermore, that there having been ho
ohjection to the application of leave to appedl, it was good to supply

and infer un agreement of partics under Section 38 (3) of the ACA.
This Section provides that:- L



Notwithstanding sections 9 and 34, an appeal shall lie

to the Court of Appeal against a decision of the court

under subsection (2) if—

ja] the parties have g0 agreed that an appeal shall
le: and

[b] the court grants leave to appeal, or where the
court fails to grant leave, the Court of Appeal
grants special leave to appeal, and on such
appeal the Court of Appeal may exercise any of
the powers which the court could have exercised
under subsection (2]. (Emphasis of Court)

The applicant’s counsel further submits that the judgment of

Mohammed Mohammed Hamid contravencs the principle of stare

decisis which enjoins a court to stand by its carier judicial

20
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decisions when the same poinl anses again in litigation.

In conclusion on this point, counsel submits that the error not
only violated the principle of stare decisis bui also created
uncertainty to the applicability of the ACA and in so doing
contravencd Sections 3, 9 and 38 of the ACA.

Respondent's reply

The respondent’s counsel opposed the application and stated
that there arc no errors in the judegment. Counsel argues that
the applicant did not appreciate the background laid by the
Courl before it upheld the judgment of the Court of Appeal.
Counsel submits that the Court found that the respondent

had successfully applicd for leave to appeal against the High

B
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on record that the application for leave was nol objecled Lo, it
made the appeal competent befere the Court of Appeal by
virtue of Section 38 (3] (b] |supra).

On the principle of stare decisis, counsel submits that the
applicant failed to distinguish the facts of the two judgments.
That whereas in the Babcon case the Court held that the Iigh
Courl was nol exereiging ils original jurisdiction and thus no
automatic right of appeal accrued, in the Mohammed
Mohammed Hamid case the right of appeal accrued because
the respondent sought the leave of court. That had the
respondent not sought the leave, there would be no automatic
right of appeal. Therefore, there is no contradiction bctwccn

the said judgments.
Court’s consideration

The applicani conicnds that in both the Babeon and the
Mohammed Mohammed Hamid caszses, Court dealt with
similar gquestions of law which should have heen interpreted in

the same way but were not.

In order to resolve the contention, we have found il pertinent

to reproduce in substance the facts and issues that were dealt

wilth in each judgment.

In Civil Appeal No.006 of 2016 beiween Babeon Uganda
Limited and Mbale Resort Hotel Ltd, the respondent entered
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into a contract with the appellant to construct an annex
building 1o the existing Mbale Resort Hotel in hMbale
Municipality. The agreed contract sum was Ushs 666,
337,284 /= and the date of practical completion was sct for
30t= October 2007.

&

On the 2nd October 2007, the respondenit terminated the
conlraclt which resulted into a dispulc. By consent of both
parties, the dispute was referred to an arbitrator, Hon. Justice
Karokora (Rtd). On the 18th April 2010, the arbitrator made

an arbitral award in favour of Baboon as lollows:-

a) Claim for costs incurred in the moedification of the original

design, Ushs, 132,585,395 34/=;

b) Claims arising out of wrongful termination of the contract,

Ushs 1,272 7T00,857.00/=;

d) General damages [or unilateral breach of contract, Ushs.
100,000,000.00 /=,

The total arbitral award was Ushs. 1,712,880,133. The awards
made under {a) and (b) would attract interest at 10% from the
date of breach while the general damages would attract
mterest at 8% p.a from the date of the award. The respondent
Mbale Resort Ltd} filed in the High Court an objection against
the award, The High Court Judge (Kirvabwire Geolfrey J)
partially granted the applicalion by the respondent by setting
aside the special damages of Ushs, 272,700,875/ = and general

10
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damages of Ushs, 100, 000,000/=. The learned Judge also
awardoed the appellant 1/3 of hais taxed bill of costs.

The Respondent was dissatisfied with the decision and orders
made by the High Court. He instituted an appeal in the Court
of Appeal against the decision of the High Court for partially
seiling aside of the award. When the appeal was called for
hearing, counsel for the respondent raised a preliminary
vhjection that the appeal was incompetent becanse the
appellant had no right of appeal to the Court of Appeal. The
contention was that this matter arose out of the decision of the
High Court made under Section 34 of the Arbitration Act and

not as a court of original jurisdiction.

The Court of Appeal struck out the appeal on account of its
being incompetent and set aside the ruling of the High Court.
It further ordered that the appellant pays once half the costs In
the High Court and those in the Court of Appeal.

The appellant [Babcon Uganda Ltd), dissatisfied with the
decision and orders of the Court of Appeal, appealed to this

Court but was siill unsuccessful. The Court infer alia held
Lhat;

"It was clear lo me that 8.34 of the ACA provides the recourse to
the Court against an arbitral award only by way of an
application for setling aside the award under subsections 2 and

3 ... From the above provisions, it is clear that when the High
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Court is hearing the application under 5.34 (1) of ACA, it is not
. at all exercising original jurisdiction. The onginal urisdiction
had been exercised by the arbiteal tribunal consisting of a sole

arbitrator ...

[am nol conwvnced by the submisstons of cownse! that when the
High Court was dealing with the application, [t waos exercising
s original jurisdiction and 1ts decimion after the Court of Appeal
15 appealable to the Supreme Court under 5.6 of the Judicature
Agt.®

In the Babeom case, this Court held that there was no
automatic right of appeal to the Court of Appeal from a
decision of the High Court when that court is dealing with
arbitration matters.

In the Mohammed Mohammed Hamid case, this Court, in
addressing the issue whether Seclion 66 of the Civil Procedure
Act [providing for appeals to the Court of Appeal] was

applicable 1o the facts of the case, held as follows:

"The Cowt of Appeal Justices reproduced 5.66 of the Civldl
Procedure Act as follows:- ‘Unless otherwise expressly
provided in this Act, an appeal shall lic from the decrees
or any part of the decrees and from the orders of the
High Court to the Court of Appeal.’ The Court of Appeal
relied also on Makula International Ltd vs. His Eminence

Cardinal Nsubuga and Another where it was held that when

12
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url order is made by the High Court on a matier brought befure
it by some statutory provision vther than the CPA or rules, it 1=

appealable as of right unless the appeal is specifically excluded

by law.

The Couri of Appeal concluded by stating in the udgment that,
"Applying the ahove stated principles to the facts of this case,
we find that this appeal is competent before Court as i
appropriately gualified under provisions of 5.66 of the CPA, Tt1s
an order made by the High Court on o matter brought before it
under the ACA .7 :

With due respect to the Courl of Appeal Jusiices, [ differ from

thetr view and oceept learned counsel for the appellant's

submissions that Section 66 had no place in this ease. [ also

accept that the leamed Justices never considered 5.38 fS'J af the

ACA which provides:-

Notwithstanding sections 9 and 34 an appeal shall lie to the

Court _of Appeal aggainst a  decision of the Court under
subsectinn (2] if :

(bl the Court grants leave to appeal ,..” (Emphasis of Court)

What can be deduced from the above holding of Court is that
the Court faulted the Court of Appeal for applying Section 66
of the Civil Procedure Act which provides [or an automatic
right of appeal to the Court of Appeal from the High Court in

exervise of its original jurisdiction. The Court in fact pointed

13
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out that the Court of Appeal did not address its mind
Section 38 (3) (b) |supra) of the Arbitration and Coneiliation
Act which requires a party dissatisfied with an arbitral award
decision to first seek the leave of the High Court in case an

appeal is preferred.

From the foregoing, we come to the conclusion that both
judgments maintain that there is no automalic right of appeal
to the Court of Appeal from an arbitration decision of the High
Court. The leave of court must first be sought before an appeal
iz lodged. [t is the seeking of leave in the Mohammed
Mohammed Hamid appeal which gave the Court of Appeal
jurisdiction to hear the matter otherwisc the appeal would
have been incompetent. This facl made the case
distinguishable from that of Babeon where no leave to appeal
was sought before the appeal was lodged in the Court of

Appeal.

Thetefore, the applicant’s assertion that the judgments in
Mohammed Mohammed Hamid wvs. Roko Cunst:runtiu-n
Civil Appeal No. 014 of 2015 and Babecon Uganda Limited
vs. Mbale Resort Civil Appeal No.06 of 2016 are
contradictory and create inconsistencies is unfounded and

lacks merit.

We hold that there 15 no error to be corrceted.

14
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2. An arbhitral award to be in writing.

Applicant’s submissions

The apphicant contends that the Court in its judement erred
by suggesting that an arbitral award need not be in writing.
The relevant portion of the Judgment of Court faulted by the

applicant reads as follows:

"There 15 nowhere the law requires that an arbitral award be in
writing before it is recognized. This means in omy view the

arbifral cward ... may be in form or substance.”

Counsel submits that the above holding was an inadvertent error

on the face of the record as it was an inftingement of Section 31 (1)
of the Arbitration and Conciliation Aet which provides that, “an
arbitral cward shall be made in writing and shall be signed by the

arbitrator or the arbitrators.”

Reszspondent’s reply

Counsel argues that the applicant has not shown any prool
that the award was not in writing and nol signed by the
Arbitrator. Thatl in fact the award annexed to the pleadings in
the BSupreme Court and in Lhe courts below shows that the

Arbitrator - Hon. Justice Karokora — signed the award,

Court’s Consideration

Section 31 (4) of the Arbitration and Conciliation Act
provides that;-

15



An arbitral award shall be made in writing and shall
be signed by the arbitrator or the arbitrators. [Our
cmiphasis)
The subsequent provisions of Section 35 of the Arbitration
and Congiliation Aet provide for the recognition and

enforcement of an arbitral award as follows:
Recognition and enforcement of award.

1) An arbitral award shall be recognized as hinding
and upon application in writing to the court shall be
enforced subject to this section.

(2) Unless the court otherwise orders, the party
relying on an arhitral award or applying .Iﬂr its
enforcement shall furnish—

ja] the duly authenticated original arbitral award or a
duly certified copy of it; and

(b) the original arbitration agreement or a duly
certified copy of it.

(3] If the arbitral award or arbitration agreement is
not made in the English language, the party shall
furnish a duly certified translation of it inte the
English language.

The cumulative effect of the above provisions is that an

arbivral award must be 1n writing.

We therefore hold thal the Courl was mistaken in holding that
nowhers i i reguired under the logur that an arlitral award be

in writing before it 15 recognized.

16
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On this point, the applicant succeeds.

3. Misinterpretation of Scelions 34, 71 of the Arbitration and
Coneiliation Act and Rule ¥ (1.

Applicant’s submiesions

Counsel contends that the Court misconstrued the provisions
ol Sections 34{3), T1[1), [2] and Rule 7 (1) of the schedule (o
the Arbitration and Conciliation Act.

The applicant’s counsel submits that the Court misdirected
itself by holding that, Rule 7 {1} is inconsistent with the sarfier
provision of Section 24 {3) of the Arbifration and Conciliation
Act. Counsel contends that there is no contradiction since the
two provisions provide for different scenarios and prays that
the judgment of Court in Mohammed Mohammed Hamid
Civil Appeal No.14 of 2015 be recalled so thatl the alleged

error 1s corrected.

Respondent’s reply

Counsel agreed with the Court’s holding that there are
Inconsistencies in the provisions. He argues that the applicant
failed to appreciate the conflict pointed by the Court. Counsel
prays that the application be dismissed with costs,

17



Court’s Consideration

Section 34{3] of the Arbitration and Conciliation Act
provides for selling aside an arbitral award by an aggrieved

party as follows;

An application for setting aside the arbitral award
may not be made after one month has elapsed from
the date on which the party making that application
had recelved the arbitral award, or if a request had
been made under section 33, from the date on which
that regquest had been disposed of by the arbitral
award.(Our emphasis)

Section 71 provides for the making of Rules that govern
arbitration procedures. Rule 7 (1] slates that-

Any party who objects to an award filed or registered
in the court may, within ninety days after notice of
the filing of the award has been served upon that
party, apply for the award to be set aside and lodge
his or her objections to it, together with necessary
copies and fees for serving them upon the other
parties interested. (Our emphasis)

Section 34 (3) provides for the setting aside of an.arbiiral

award not later than a month from the dale of the award

decision.

Hule 7 (1) of the schedule provides i elleclt that any party
who wishes to object to an arbitral award decision can apply to
the High Court for it to be set aside within 90 days after

aervice of the notice of filing the award is effected.

La
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Cur reading and analysis of the provisions shows that indeed
there iz a contradiction between the Rules and the principal
legislation over lhe same subject. The provisions create
confusion as to whether the time threshold to have an arbitral
award sct aside by the agerieved party is one month or 80
days. These two provisions have dogged the arbitration
proceedings in court for a long time. [See: Kilembe Mines vs.
B M Steel Miscellaneous Cause No.002 of 2005; Uganda
Lottery vs. AG Miscellaneous Cause No.627 of 2008 and

Katamba Phillip & 3 Ors vs. Magala Ronald Arbitration
Cause No.3 of 2007]. :

We therefore come to the conclusion that the Court was right
in its view that Rule 7(1) is inconsistent with Section 34 (3) of
the Arbitration and Conciliation Act We recommend Lhatl

the legislature rectifies the contradicting provisions to avoid
further confusion.

Ariging from the above, we hold that there is no apparent error
to be rectified. This point too fails.

Conclusion and Orders

We come to the conclugion that the application partially
succecds. We however hold that the substantial part of the
application fails.

Therefore, the judgment of the Court in Mohammed
Mohammed Hamid Civil Appeal No.14 of 2015 is hereby

18
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recalled to rectify the error that for an arbitral award to be

recognized, il need not be in writing.

We hereby correct thal error by expunging from the Judgment
the part that reads: “There is nowhere the law requires that an
arbitral award be in writing before it is recognized. This means

e my vier the arbitral award ... may be in form or substance.”

Accordingly, the rest of the judgment and orders of the Courl
in Civil Appeal No.014 of 2015 are upheld.

Costs

Although costs follow the event, the fact that the applicant was
prejudiced by the contradictions contained in the statute, each

party should bear its own costs,

We so order.

Dated at Kampala this 2‘4.— ...... day of q"‘"“"‘"‘:j 2019,

i
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BART KATUREERE,
CHIEF JUSTICE.

ET‘ELLA ARACH-AMOEKO
JUSTICE OF THE SUPREME COURT.
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¥ OF THE S8UPREME COURT.
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JOTHAM TUMWESIGYE
Ag. JUSTICE OF THE SUPREME COURT.
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THE REPUBLIC OF NDGANDA IN THE SUPREME COURT OF UGANDA AT KAMPALA
MISCELLANEOQTIS CAUSK NO.1B OF 2017

[Coram: Kalureebe C. Arach Amakn, Mwondha, Tibaternwa I15C, Tumwesigyve Ag. |50
BETWEEN
MOTTAMMMED MOHAMMED HAMID.. ... APPLICANT
AND
ROKO CONSTRUCTUTON LIMTTED. v RESPOMDENT
(Arising out of Civil Appeal No.DOGO of 2016)
RULING OF MWDONDHA JSC

This was an applicatien brought by Notice of Motion undar 8,52 (b] of the Civil Procedure
Actand Rule Z[2] of the Supreme Court Rules 51 13-11. The applcant sought for orders thac.-

{1} Hy reason of errors of law apparcnl on the face of the record, the judgment of the Court
it Civil Appeal NaO0R of 2016 he reviewer,

(2] By reason of conflict and contradictions between the judgments of this Court in Civil
Appeal No, 014 of 2015 and Civil Appeal No.006 of 2006, which were bath deliverad a
day apart, there was created eo the face of the recerd of the Court an crrer o Jaw which
aught to be corvected through review.

[3) Costs arising from this canse be mel by the respondent

The application was supported by an affidavit deponed by the applicant, Briefly, it was
deponed thak:

(1] The judgments ef the Court in Civil Appeal Mo, 014 of 20005 and Civii Appeal No.006 of
2016 were delivered & day apart by the Supreme Court from similar Rcks but bear
different and coallicliog precedonts in Taw

(1} |The judgment of the Court v Civll Appeal Na4 of 2015 embodies several haldings
by the Court that, oo the face of the record, conlravene provisions of statutes of
Pacliamenl, thus creating a oullity

(iii] The conflicting precedents set by the Court on the same subject maller are potentiat
snuroes of incomsistency in the jurisprudence of our jurisdicbion

{iv) The application is inconsistent and in accordance with the jurisdiction of the Court

The respondent filed an affidzvit in reply deponed by Diana Kasabiiti, She interalia slaled as
Foallowrs:



[1} Thalldenythe contents ofparagraph 4 of Mr, Mohammed Mohammed Hamid's aWidavie
In o far as the said two cases SCCA Nos, QU6 of 2016 Rahcon Vs Mbale Resort) and
SCCA No.14 of 2015 (MM Ramid V8 Roko) have different backarounds and faers,

(%) That contrary to what is stated in paragraphs 5,6,7.0,% and 10 by the affirmanot, MM
Hareld , wpan reading the judgment of SCCA Mo, 14 of 2005 and SCCA No006 of 2016, 1
atn convineed that the Supreme Courl addressed itself Lo e provisions of scetion &6
and 76 of the Civil Provedure Act, sections 34 and 38 of the Arbitration and Conciliation
Act and seclion 10 Judicsture Act and the Supreme Cowrt did not come to different
cenclusions an identleal questons of law in the two Suprerne Gourt Civil Appeals,

(3] Thateontrary to what is stated in paragranhs 11, 12 and 13 of MM Hamid's affidavil, the
decision in SCCA Na14 of 20015 weas just and fair to all parties due to the Fad that the
respandent constructed the appellant's residential house, where he actually lives and
the appellant refused to pay the contract sums Lo the respandent and the respondent
has suffered the said Gnancial lozs from 2007 ta date and continues to suffer dueta non-
payment by the appellant.

The backgraund of the applicalion have been stated {0 the Jadgment ol Court sa T will not
lakeur reproducing it,

Representation:

The applicant was represented by Mr, Peter Allan Musoke and the respondent was
represented b Mr, Enos Tumusiite

Applicant’s submissions:

Mr. Musake, counsel for the applicant submitted as follows: e submitted that the power of
this Couwrt to atterd to this applicatdon was premised nn section 82 of the Civil Procedore Ack.
He relied un the Jead jadgment nf Tseknlan, 15C in Beatrice Eobusiopye Vs Fiona Nyakana and
reorge Nyakana Civil Appesd Noh of 2004 and alse Rule 2(2) of the udicature [Supreme
Court} [ules,

He relied nn Livingstone M. Sewanyana Vs Martin Allker Mise. Application Mo.40 of 1991, He
sulwnitted further that the wotlon was grounded upon errors of law apparent on the fce uf
the recerd of civil Appeal Mo, 014 of 2015 and on conflicts and contradictions hetwean
judgments ot this Courtin civil Appeal No.0 4 ol 2015 amd Civil Appeal No.B06 of 200 6 which
woere delivered o day apart besides other sofficient cange,

Ceunsel submilled on the ervors on the face of the record of the judgroent of the Cowrt in
Civil Appeal No, 014 of 2015, He stated that at page 17 of the judgment lines 24 & 25 having
concluded that the Court of Appeal had no jurisdiction to enlerlain the appeal that was
preferred before it by the reapondent by reason that the appeal was excluded by Arbitration
and Congiliation Act, praceeded to upbold the Judgment of the Court of Appeal

He submitted that the decision runs conmter o the lundamontal rule that a judgment of 2
Court without jurisdiclion is a nullity, He relied on Masaka District Growers Co-operative
Uniown Vs Mumpiwokoma Co-operative Society Ltd and others [19688]) EA at page 640 and

2



Halsbury's Laws of England 42 edition, volume 10 at page 42 para 715 and Mueller an the
Code vl Civil Procedure 13 edition, 2001 reprint at page 162 marked F* and 6" respectively,

He further submitted that after this Court had found correcely that the dispute was filed
under the Arbitration and Coneiliation Act, the canclusion that past performance tured Lhe
want of signaturne eontravened section 14 of the Judicatura Act on the bierarchy of laws and
section ¥ and 9 of the ACA. He submilled that this was because the Court at page 13 of the
judgment tine 13 vancluded that there was no arbitration agreement in the terms set out by
Uhe AUA buat that part perfarmance, 3 doctrine of equity sufficed to cure the statutary breach,

le cited section 14(2)(b) of the Judicature Act which is (o Lhe effect that only in instances
when written law daes not extend or apply, may a Court ad judicate & dispute in confarmity
with among others common law and doctrines of cquity.

Lounsel further submdteed thal sectlon 24 of the ACA requires that parties receive an arbitral
award i5 they are Lo elect a remedy under it. That in lerms of section 31(4) of the ACA, an
arbitration process can only result into an arbitration award I 1L is in writi ng and signed by
the arbitrator. That when the court coneluded at page 14 of the judesment lines 25 to 27 that:
there is nowhere the faw requires that an arbitrel award to be in writing before it iz recognizmd.
This means in my view, e arbitrad aword when it's prorounced [t may be in jorm or in
substance.” was an advertent error on the facs af the record as it was an lofringement of
section 31[4) of the ACA,

On the pricciple of stere decisis, he submitted that the docleine of stare decisis enjnins Court

trt stand by earlier judicial dectsions when the same paint arises again in litigation save
where there are urgent reasons and exceptional civeumstances. He refurced to Black's Law
Dictionary, 9% edition,

[le argued that the Judgment of Babeon Uganda Ltd Vs Mbale Reserl Hute! Lud Civil Appeal
No, 06 of 2016 delivered on Lhe 4th day of May 2017 a day before the impugted judpment
al Courd, al page 12 lines 15 to 19, this Court stated; "upar coreful peruse! of section 38 of the
ACA, it s clear that it dealswith o guastion aflaw which has lieen ngreed upon in the arbitrotion
agreement. There is no evidence by the appellont or raspondent that there was any grestion of
feowe orgreed wpon fo brivg the dispute within the ambit of sectfon 38 of the A4

Neargued further that the impugned judgment at page 17 lines 15 to 20, the court faced with
similar question supgested that where there is no agreement o appeal, an application for
leave of Court above suificed to occasion a competenl appeal tothe Court of Appeal and that
the nan-nhjaction to such application far leave o appeal to the Cowrt of Appeal by cansent
was good to supply and infer agreement esposed for a parly under section 38(3) of the ACA

On nepsobrervance, mizapplivation amd mizcocetruction of statute, coungel submitied that
thie Court considored 5.34: [3) ofthe ACA in relation tn gection 71(1) & [2) and thersby rule
7(1] of the first schedwle to the ACA. He submitted that this Court was of the wiew, that the
application to set azide the arbitral ward having been made after the award had been filed
and registered in the High Court was long out of time. That the Court’s view which was
hinged on the conception that rule 7(1) conflicts with secton 34(3) of the ACA way 3
misapplication or misconstruction and therefore a non-observance of a statute. He argued
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‘hat 8,34 [3) of ACA provides for setbing aside an arbitral award by an apprieverd party within
30 “dayy of receipt of such arbilral award. Conversely, section 71 and rule 7{1) provide for
selling aside an arbitrai award after such arbitral ward has been filed and cegistered with
the High Court.

M Farther submitted that the owo provisions of the Act provide tor diiferent scenarins and
different processes within the same Act. (n this account, he stated that there was 19
contradictien belween the twa parts of the statute, cither of which makes provizion for a
differenl process.

Ne cancluded thereafter that the Court misdivected ilself on the applicability of the
provisicns and caused a miscarriage of justice, He prayed thal the judgment be recalled and
revivwet] with 2 wiew of correcting evrors on Lhe Gee of the renoed,

Respundent’s submissions:

He subimliled inter alia that the apnlication to reviesy this Conrt's judgment in SCCA Mo 14 of
2015 alleging errors of law apparent on the face of the record and alleged conflict and
contradictions  between the lwe judgments Mohammed Maohammed Hamid Vs Boko
Constroction Led (SCCA No14 of 2015} and Babcon Uganda Lid Vs Mbale Resort Hotel (5CCA
No e of 2016)

On che allegod crvars af law apparent on the face of the record of Civil Appeal Noo 14 of 2015, 4%

counsel submichid that the applicant dearly choge not to read or grasp the contents of the
judgment, He stated that trom lines 005 to 20 at page 17 of the judgment, the Court gave o
cencise background to the facts surrounding this ground of appeal and the Jaw applicable 5.
% and 538 (3] nf ACA. He gquoted fram the impugned judgment; { do nor however accent the
stuebmizsions by learned connsel for the appellont that the Iigh Sourt grented leave to appeal
in erron There were undisputed facts and swbmissions thot the respondent applied for leaue o
el to the Courl of Appeal an the 8k Morch 2077 wpon delivery of the Ruling sy the High
Court. The application was i the presence of My Kimull, then coungea! for the apeellont. The
application wies pot ohjected to er cpposed.. it is therefore clear to me that the appea! was
compeltent before the Courg u_.l".ﬂ'lppe:n' 11_].' wirtee of 5.38 (3] ACA,

Hex subanitied] that in vicw of the above Mregaing, the applicant™ submijssion that the Court
of Appeal had no jurisdiction to entertain the apparel and the Supreme Court judgrent s a
nullity cannot succeed. There was ne ervor of law on the face of the record.

Ceunsel submitied that at page 4 af the applicant’s submissions, he eeleresd to parts of the
judgment contravening statute law, He submitted that underground No.2 that the applicant’s
counsel repeated his averments thal there was no arhitratinon agreement, The issue of part
perfarmance was in addition tn the fact that there was an arhitration clanse in the Building
cantract signed by bolh parties. Therefore, there was no errer of aw on the face of the record
arall.

It weas further submitted that ab page & of the applicant’s submizsions, it was stated that
gection 34 of the ACA requires the partias tn reociye an arbitral award. Further that under
sectinon 31(4), the awared musl be inowrltlng and slgned by Uie arbitralor but counsel for the



applicant did not provide proaf in the 13 parapraph of the afidavit thal the award was not
iny writing and was not signed by the arbitrator, That on the contrary, as per page 2 of the
judgment lines & and 9 Hon Justice Alfred Karakara delivered the award on S0th June 2009
in the presence of both parties and counscl The award was annexed b the pleadings in the
Aupreme Court and ali the Courts below had lon. Justice Alfred Karakors signature,
Therefore, there was oo eerar af law an the face of the recnrd.

U the principle of stare dedisis, counsel submitbed that the submissions failed to distingnish
the provisions af $.38 (1) and (2] from the provisions of 538 {3] of ACA. This Court in the
case of Bahean Uganda Lid Ve Mbale Resart Ltd held thar the High Cnurt was not exercising
its ariginal jurisdiclion hutother jurisdiction conferred hy the ACA vide page 10, lines 20 and
21 and page 12 lines 04 and 05 of the judgment Under lines 22 and 23 at page 12, thiz Courl
held that the appellant in that caze did not have putomatic right of apyeal.

Similarly, in this instant case Maohammed Mohammed Hamid Ve Roko Construction Lid SO04
Ma.14 of 2015, the respondent wauld have Inst irs vight of appeal if it did nat apply for and
abtzin leave (before the igh Court] to appeal to the Caurt of Appeal under Seclion 3R(3) of
the ACA. Contrary to what counsel far $he applicant stated, there was no conflict and
conradiction belween the twa judgments above of tis court,

Counzel subraitted that the applicant's affidavit paragraphs 4,5.6,7, 8 and 13 slusw that the
applicant did not comprehend the cantents of hath judaments of this Coutt. Far there wias
na ercor of law on the face of the record and there was nolhing legal or facmal 1o the
Judgmen: to render it s nuliity,

(1 the alleged Non observonce, mizapplicalion and or misapplication of statete, coensel
submitfed that there was hailure by the applicant's counsel to appreciate that there was a
conflict in the provisions of sectiaon 34(3) of the ACA ond role 7[1) of the frst schedule and
the Arhitration Hules, Quoting from the judgment page 13 line 19 to page 14 line & “.ths
belated applicetion tu set nside the arbitral award in the Migh Court was incurably defective,
There war na array f law an the foce of the record Dut the applicond is wsking this Court to 5it
o appeal gyainst ity decision.”

Counsel submnitied further that this application affends the very esscence of rule 2[2) of thiz
Courk Bules as follows: -

(2] The application cannpl achieve the ends of justce as it secks to deny a contractor,
rezpondent its dues for warlk done to the employer applicant

(b] The application is #n abuse of court process as ik s an appeal from the decizion of this
Court whan no such appeal is allowed by law

[c} Theapplication is also an abuse of court process for rausing the delay to provide judicial
relief to the respondent, contractor wha evecutied the contract works and has heen
dended iLs hard farned money for more than 10 years while the spplicant enjoys
accammodation of the house constructed by the respandent, The respondent prayed
that the appliration be dismissed with costs which shauld be paid by counsel for the
applicant,



Conslderalion of the Application:

The application was brought under section $2(b)] of the CPA and Hule 2[2) of the Rules of
thiz Court.

acction B2[b) of the CPA provides for review as follows:-
A person considering himself aggrieved-

7] ———

(b} by a decrce or order from which an appeal is allowed by this Act may apply for a
review of a fudgment to the Court which passed the decree ur made the order, and
the Cowrt may make such order on the decree or nrder as it thinks fit

Rule Z[2) of the Supreme Court Rules provides:-

Nothing in these Roles shall be taken to Hmit or otherwise affect the inherent power
of the Couort, and the Court of Appeal to make such orders as may be neeessary for
achieving the ends of justice or to prevent abuse of the provess of any court caused by
delay.

It i clear aceording ta the Notice of Motion that the applicant was seaking orders Lo roview
the impugned judgment of this Court by reasen that it had arrors of low on the face of the
record and by reason that there was conflict and contradictions belween the judgment
Nolld of 2015 and Civil Appeal No.0068 of 2016,

My understanding of Rule 2(2] of this Courl's Rules which carries settlng aside the judgment,
this application can only sucoeed after proof that the judgment {5 null and void after it was
passed or that there was abuse of court process caused by delay,

[ mote that caunsel for the applicant in the skeleton submissions also prayed that the
judgment of this Court in Civil Appeal Na, 14 of 2015 be recalled and revicwed with a view
of writing right the errors on Lhe face of the Court record.,

ILis apparent that the Notice of Motion does not menton a prayer for recall, This attracts the
issue whether vecall and review dre synonymous to use it interchangeably. [ will address it
belore discussian of the merits and demerits of the applicition.

According to Black’s Law Dictionary 9% edition, Recall has tree definitivns. The thicd
definitivn is tne one relevant to the facts of this applicalion,

Recall meuns revaceiinn of o fudgment for factual or legal reasons It plvo means annulment,
cunceilriion or reversel of o fudgment or retract, T do not have o lshaur over the definitions
af the wards used to define what recall means because they are clear. Whereas on the other
hand Review means a second or subsequent resding or inok broadly aver,

Accarding to decided cases in other commonwealth jurisdictions, for example in India, the
Supreme Court has allirmed that the power to recall is different from the power of allering/
reviewing judgments. The Court has held that there iz a vital significant difference between
the words, alber, reviewr and recall,



In the Punjab Vs Davinder Singh Bhullar and others 2012 €, 1 Supreme Courl of India
{decision on 7 Decemyher 20117, itheld:

If a judgment has been pronounced without jurisdiction or in violaton of principles
of natursl justice or where the order has been pronownced without piving opporlunity
of being heard 1o a party affected by It, or where an order was obtained by ahuse of
court process which would really amount to its heing withouot jurisdiction, inherent
powers can he exercised to recall such order for reason that in such an eventuality,
the vrder hecomies a nullity and the provislons of 5.362 of the Criminal Procedure
Code would not operate. In such eventuality, the Judgment is manifestly contrary to
the audi alteram partem rule of Katural Justlce,

In Giridharilal and others V5 Pratap Hai Metita aed anolher Lst [une 1989, it was stabed:

There is a distinction hetween a review petition and recall petition. While in a review
pediion, the eourt considers on merits whathar there is an error apparent on the face
nf the pacord, In a recall petition, the Court docs not go into the nierits bul simply recall
an order which was passed without giving an opportunity of hearing to the affected
parky.

The party secking for recall hag to establish that it was nat at fanlt

When the Supreme Court of [ndia was deciding the Giridharilal and others supra, referred to
the All Bengal Licensees Association Vs Hagha Labendra Singh & athers (2007[11] SCC 374)
where the order passed therein cancelling cortain licenses was passed withaut giving an
ppportunity of hearing o persons wha had been sranted licenses. A recall was made,

In Vishrom Aragwal (appeflants] Vs 5tate of YF (Respondent) Supreme Couwrl ol Jndia
Crlminal Appellate jurisdiction Cr. Appeal Nu. 1323 of 2004. An appeal had Hled against the
Impugned julgment when the criminal revdsion was listed in the High Court nn 02,709 /2003;
ne one appeared an behall of the revisionist, though counsel for the respondent apnearead,
[nn b circumstances, the judgment was passed. Subseguently, an application was moved to
recall of order dated 02,/09,/2003 alleging that the case was shown {n the computer list and
nuol in the main list of the High Court and hence the Jearned counsel for the revisionist had
nat noted the case hence his nomappearance. The Supreme Court held in paragraph 9 as
followrs -

When the Courlhas passed the order witheut going into the merits, the same may he recalled
and for which ne bar is created ander B.362 of the Cri, PC. The revisional application was
disposed of on merit by a reasoned order and as such: the recalling of the zaid order will he
barred by 1.362 of the Cr. PC The application was dismissed. i was further stated that the
inherent powers conferred upon Court has to he exercised spavingly, carefully and with
caution and only where such exercise is justified by the tests specifically laid down.

lam awsdre that the cages mentioncd abowve are of persvasive natare, bol [ hold the view that
they set out good principles based on Criminal Procedure Cade af India.

Ttis clgar to me therefore thal the learned counsel for the applicantwhen he prayed for recait,
it waaluisdi]'eﬂiml oo his part ax review and recall are not synonymous.



Issues raised in the application;

This applivation was brought under 5.82 of the CFA and Rule 2{2] of the Supreme Court Bulos
a5 already reproduced inthis Ruling. Rule 2[2] has been ably considered in Orient Bank Ltd
Vs Predrick Zaabwe & anather, Supreme Court Civil Application Nu.17 of 2007, this
Court held; ¢ is trite fow that @ decision of this Court nn any issue of fack or law is finad, so that
i wnsuccessful porly connet apply for its reversal. The anly circumstonces under which this
(et may e aghed to revisit jiy decision are as sor out in Bules 2(2Yand 35 (1) of the Rules of
this Cowrt. fn the ane hand, Rule 2(2) preserves the inferenl power nf the Court fo e
necessary arders for ackieving the ends of justics, including orders inter-alia soltfng wside
Judgiments which have beer proved null and void after they hove been passed,”

Inarder to succeed In the prayer sought, the applicant has Lo prove that the judgrent is null
and void. Likewise, in arder for the applicant to succesd, he had to prove that the impugned
judgment is null and void after itwas passed ur that there was abuse of court process caused
by cnlay,

TInder Rule 35(1) of the Rules of Caurt, this court may inter alia correct Any erralr arising
fram accidentzl slip or omission in its judgment in erder to give effect to what was its
intention al the lime of giving the judgment.

In Fangmin ¥s Dr. Kaijuka Mutabazl Emmanuel Criminal Application No.06 of 2009,
thiz Court held; “5 s therefore folily well sertlod that there are bwo circumstances in whick the
slip rule con be epplied-nomely (1) where the court is setisfisd that it is giving effect to the
imteretion of the court of the time when the fudgment was giver; ar (2] In the cose of @ motter
which was overlooked, where it iy sotisfied beyand doubt as fo the wrder which it would haye
made hod the makrer been brought to its aftention.”

[n Ohote William Vs Uganda, Criminal ApplicadonNo.1 of 2017, thiz Court had this tn

say; “clearly en applicaiion such os this one, we wre bownd to consider whether the judgment in

Ivsuee i wuelt and votd orwhether o o result of eay ereer arizing from accidental slip or emission,

if s necessory Ia corvect e fudgment in arder ta give effect Lo the Court’s intention, Nane of
these i apporent.”

| will therefore resolve the issues raised in the application bearing the abave in mind,
Alleged errors of law apparent on the face of the record of Civil Appeal No.014 of 2015:

Counsel for the applicant under the heading *Infringemoent of the rule of thumb and the effece
of a decision borme out of it absence, He submitted interalia that since this Cowrt slated that
the Court of Appeal had no jurisdiction to entertaln the appeal as it was excluded by the ACA,
It procesded to uphold the jndgment of the Court of Appeal and yet it had been excluded and
therefore the judgment was a nullity

‘'he background of the case was carefully laid doswn In the judgment and it was counsel for
the applicant's submission Lhal when the High Court granted [eave to appeal did it in error,
The law applicable to the factz/background was stated as 8.9 anc 238 (3] of ACA in the
jurdgment. The Court stared at page 10 iines 1-3 of the judgment: in oddition, he argued that



gection 8 af ACA prohibits aity court tn infervene in malters governad by the Act except as
provided by it femphasgis ining)

8. R8(3] of ACA was reproviuced at page 10 lines 9-13 as follows: - An appeal shall lie to the
Court of Appeal against the decisions of the Court

(&) The parlies have so agreed that an appaeasl shall lis
{B] The Court grants leave to appeal.

This Courl’s judgment as clearly correctly quated by counsel for the respondent in the
submissions repraduced in this ruling goes withaut saying that, the applicant's counsel
submizsion thal the Court of Appeal had ne jurisdiction and 3o the Supreme Court judgment
is a mullily cannot stand abd bas no merit:

| accept coursel for the respondent's submissinn that, the applicant is asking the Su preme
Court L sit on appea! agalnat ts declsion |, not bearing in mind that this is the final Courl of
appeal in Uganda.

Farts of the judgment contravening Statute law:

The applicant's counsel in his submiasions sLatea] inker alia that: this Coret o page 13 of the
Judgment Iime 13 conciuded that there was oo arpitration ggreement in the terms set out by the
A bur that pert. performance a doctrine af eguity suffered to cure the stotutory hracch.. it iy
oUT wicW hal the proper conciusion ought to kave been thor the prindple af port performance
wits frdppliceble to the matters having rool in Hhe ACA.

With respeet to learned counsel for the applicant, he misguoted what the judstbent stated.
For avoidance of doubt, Twill reproduce what the Court skated, Line 13 page 13 started from
page 12(the last 3 paragraphs]. 1twas not hangzing in the air.

There wos evidence that the oppellants {now) had promised to sign and return the countar
signed confrocl agveemend bt instecd, fe deposited port of the contrace money and this was
Lhe bosis wpor which the respondent started the complation works. R is epparent that the
eppediant would be estopped from derying Lt there wars an artitretion clause in the confruct
wihiern bhe parlies mede part performance,

[ heatet the fterty b recd corgfilly the qutharfos relffed on by learned counsel for the respondent
Credit Finance Corporation Lid VS A Mwakosange [1958)7FA 79(CAD) and which weas
referred Lo by Hon fustice Affred Karefora JSC the arhitroror, Windtam JA... diseassed the
instanices where the doctvine of part performance will, supply wani of formal execution of w
contract having deen lald down in very cleor terms.soe more page 12 of the first paragraph of
the judgment.

It is not eorrect therefore for learned counsel for the applicant to submit thas this Court
congluded that there was no arbitration agreement, 1*age 13 lines 1418 of the judgment are
clear.

The Court at page B Hnes 8-12 slated the issues being resalved In grounds 1, 2 & 3 and they
are reproduced heve as follows:



f1} Whether there was an arbitralion clouse in the agreement or Fhe arbitration cluuse wos
defeted ufter it had been fncorporated i the agreament,

(&} Whether the ogresment was signed by buth porties or nar and f no# whethar i rendered
it rendered the ariitration elauss in Eha agraement invalid,

Earlicr at pape 11 lines 12-18 this Court stated]: it was clear an e record both the Courl of
Appeal and this Coorvt that the learned counsel for the appellant admitted that the arbitratinn
clanze was in the Building contract; agreetnent put duleted (emphasls mine)

- There was no agresnent. any longer whether or not there was an arpitrotion clause The
gvidence nn record shows that it was there and counsel for the appellunts canceded that they
signed on the first page and this wos Laken to the main summary sigred on 29/07/2005 and
BT 082008, 1 find rhe fradting of the Court of Appoal unjustiiied

The izzue of part performance cannat be considered and or construed in isulation of the
ahave. Tt meraly strenpthens the fact tat Lthere was an arbitration apgreement so it is 1n
addition.

As | have zaid earlier in this Ruling counse] for the applicant first attempted to make this
Court =il in its own appeal against its own judgment by submitting that there was na
arbitration agreement whereas the Court found that it was there, There was noerror on the
face of the recard whatspever to warrent review.,

The applicant's counsel submitted thal section 34 of the ACA reguires that parties recelve an
arbitral award if they are ta elect 2 remedy under itin terma of section 21(4) of the ACA. An
arbitration progess can only result into an arhitration award [0t 1s in wriling and sipned by
the arbitrator. Thal therefore when the court coneluded: there is nowhere the lew requires
that arbitral eward o be fn writiig before 1L is recognized, this means in my view, the arbilral
award when it is proenounced may be In form or substanee..” was an inadvertent error on
the face of the record as it was an infringement an 2.31 [4) of the ACA.

| bave to point cut that the ahove statement was not a canclusion. It came up as a by the way
And nol the: real ground or issue which was being determinal in the appeal to cxprass the
intention of the Court at the Uree el writing the judgment and passing ik The issue in ground
4 of the appeal was; whether or nol the application to set aside the arkitration qword was
mde ok of time, Itwas only section 34(3) al the ACA referved to by counsel for the applicant,
He argued that the ane manth limilation period arises if and oniy when the agerieved party
has received the arbitral award. He submitted at page 13 ofthe judgment, thal receipt meant

peling bold of the writtcn award or dely certified ar guthenticated cupy of the gward and
that hearing the award pronmuncement is pot recelving the award.,

| am of the view that there can anly be ar crror of law on the face of the vecord 1L was true
that the arbitral award was not in writing ond was not signed by the arbitratar. The Fact that
counsel for the applicant has not produced evidence to prove that indeed the avward was not
in writing and not signed but this Court went ahead 1o upholl it becomes clear that the
statement quoted was as a result of his unsubstantiated submissions at that dme. The lawr
has Io be inlerpreted in relation to the facts of the cage survounding it
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Contrary to whil lesrned counsel for the applicant submitted at page 2 of the Juigment lines
Hanid 4, Hon, Justice Allred Karokora [SC Arbitrator delivered the award on 30 June 2009 :n
the presence of hath parties, The award which was annexed to the pleadings in the Supree
Court and all the Courls belvw has Hon. [ustice Allred Kurokors's sipnature. The applicant
cannot be allewed to benedit from his own wrong,. There is no error of law on the face of the
recard. The above cannot be construed to he an accidental slip either as there was no
distewtion of the lntenton of Court

The prinviple of stare declsis:

The dpplicant submitled that the judgment violated the principles of stare decisis for
differing from the decision in SCCA Ne0O0G of 2016 {Baboon Ve Mbale Besort Hatal}, [[e
submitted that there is a contradiction wnd cenflict between the Lwo Supreme Courl
juslgments.

1 accepl the suhmissions of learned counse] far the respendent Lo the effect that learned
counsel for the applicant fziled ta distinguish the provisions of section38 (1) and (2] frem
the provisions of seclion 38(3) of ACA If he did, he would have appreciated and therefore
understood that whereas 8 38[3) covers appeals to the Court of Appeal againstthe decision
al the Caurt [High Conrt] as per seclive 2[1) of the ACA, In the Babwan case [supra), this
Cowrt held that; phe iigh Court was not exercising s orjgina [urisdiction but other jurisdiclion
conferred fy fhe ACA {mphosis ming), That iz page 10 lines 20 and 23 and page 12 lines 4
and [ of the judgment.

Further at page 12 Lines 22 and 23, this Court held that the anpellant in that case [Babeon)
did not have an autamatic right of appeal.

It therefore follows that in the instant cose Mohammed Mohammed Hamid Vs Hoko
Construction (supra) the respondent would have Just its right of appeal 17t did not apply far
and obtained leave (belore the High Court) to appeal to the Court of Appeal under section
ARCA) ol the ALA,

As such, there is no violation of the principle of stare decisis and there is no conflict and
cantradiction, It followes that there 1s no ecror of law op the face of the record in my view. |
add that there is nothing legal or factual in the judgment to render it null and veid or a nullity.,

Alleped "Non ohservance or misapplication and or misconstruction of statute"

Lesrned counsel for the applicant subemitied thal this Court’s view hinged an the conception
that Rule 7{1) conflicts with section 34(3) of the ACA and that it was a misapplication or
rodsconstruction and therefore 1 non-observance of statute amang other things. He further
submitted thar the twao provisions of the ACA provide for different scenarlos and Jdifferent
praocessas within the same iz chvlously sdmission that there is conflict belween the two
provisions,

Thiy issue was comprehensively dealt with by this Court from page 13 line 19 to page 16 line
6. It was in respect of ground 4 which ralsed the issue whether or not the application to ses
aside the arbitration award was made out of time. $.34 [3) of ACA and Bale 7{1] of the firat
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schedule of the ACA were reproduced. This court said; *.. the befuted qppiication to sel aside
the arbitrul award in the High Cowrl woes incurebly defective.

There is no errar of lasw on the face of the record, What the learced counsel for the applicanl
is doing iz asking the Supreme Court to sit on appeal against ils decision.

Corsequently, there is no ervor on the face of the record of the impugned judgment, The
applivant filed to prove that the Impogned judgment was null and vaid and for defeated Lhe
intention of Court. This application is an abuze of Court process.

Twould dismiss the application for lack of merit with costs ta be paid personally by counsel
for the applicant te the respondent.
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