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THL REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA AT KAMPALA
CIVIL APPLICATION NO.29 OF 2017,

[CORAM: KATUREEBE, C.J, ARACH-AMOUKO, MWANGUSYA, BUTEERA, JISC,
NSIIMYE, Ag. J5C]

BETWEEN
ELIZABETIH NALUMANSLI WAMALA i s sisssnasmsserssorans APPLICANT

AND
)

1. JOLLY KASANDE L
2. NABUKKFRA ESTHER
3. RONNIE M. LUTAAYA d

i RESPONDENTS

[An application from the jidgment of this Court in Civil ap peal No. 1t of 2015]
Representation:
Al the hearing of the application, Mr, Juhn Paul Baingana represented
the applicant. The first respondent was represented by Mr. Gilbert
Nuwagaba while Mr. Hakeem Muwonge represented the 2% and 3+
respondents,

RULING OF THE COURT

This is a ruling tor the application for review of the judgment of Lhis
Court delivered on 10% Julv 2017 in Civil Appeal No. 10 of 2015,
Nalimansi Wamala vs. Jollv Kasande and others. The applicativn was
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orought unaer kules 35, 42 (1), (2) and 2 (2} of this court, seeking to
rectify alleged errors in the said judgment and for orders that:

1. The final orders of the Court be amended to include:
(a) That Elizabeth Nalumansi Wamala is the fawful widow.
(b) That the alleged customary marriage hetween Jolly
Kasande and the deceased was null and void abinitio,

2. The findings that the applicant twidew) is not supposed to share
in the estate of her late husband on account af separation was a
slip in the fellowing aspects:

(@) The issue of the alleged separation was never pleaded or
argued at all.

() There is no evidence that the appeliagnt separated ax
members of the same household at the time of the deceased’s
death, As such, Section 30 of the Succession Acl was
inapplicable

3. The costs of the application be provided,

The grounds supporting the application for review as contained in the
affidavit of Elizabeth Naluinansi Wamala are that:

I. The applicant had sought a declaration thot she wis @ lawful widow
in Civil Appeal No. 10 of 2015,

2 The judgment of the Court declared thal the applicant was the
lawfil widow and that the deceased - Wilberforce Nogh Wamala -
did not have capacity to contract a Customary marrioge with the 1=
Fespondert.
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& Lfte Court in ifs judgient, made a finding rhat the widow would no
benefit from the estale as a vesult of an alleged separation, which
was never pleaded nor litigated upon,

4. Had the Court been addressed on the issue of the alleged separation,
the evidence available on record does not lead to a finding that the
appellant was separated from the deceased as a member of the
same household,

Ly

AU 15 i the interest of justice that couri amends its judgment and
arders to give effect to ity rue intention.

Brief Background to the Application:

Prior to this application, the applicant was an appellant in this Courl
vide Civil Appeal No.10 of 2015 (supra) wherein she infer alia fanlted
the Court of Appeal for holding that she was not the lawlul widow und
thercfore nol fit to administer the cstate of her deceased husband, Sha
also faulted the Court of Appeal tor upholding the grant of Letters of
Administration to the Administrator General even thougl: the righl
procedure following the grant was not complied with.

On LO™ July 2017, the Supreme Court delivercd its Judgmen! in the
appeal. The Courl inter alia held that the applicant was a wile to the
deceased and the lawtul widow. Nevertheless, the Court found that the
applicant was not entilled o take an interest in the deceased's cstate

hecause at the time the deceased passed away, ey were not living as

3
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members ol the same household. Furthermore, the Court upheld the

grant ol the Letters of Administralion to the Administrator General.

The applicant was aggrieved by the judgment for declaring her a wife
and lawtul widow of the late Wamala bul denied her the right to
administer the deccased's estate and a right to have a share in the
estate, Henee, the applicant invoking the slip rule, brought the present

application to rectity the crrors in the judgment.
Applicant’s submissions:

n suppaort of the application, counsel for the applicant submitted that a
final judgment of a court can be revisited where there are apparent
errors, 50 as to give elfect to whal was the inlention of Court, For this
submission, counsel relied on the provisions of Rules 2 (2 and 35 of the
Rudes of this Court as well as the authorities of Oprent Bank vs. Fredrick
Zaabkwe & ano (Civil Appeai No.17 of 2007), Lakharmishi Brothers Lid
vs. R.Raja & Sons (1966) EA 313 and Fangmin vs. Dr. Kaijuka

Mutabaazi Emmanue! (Supreme Court Civil Application No.006 of
2009),

Rules 2 (2) and 35 of the Rules of this Court provide as follows;

Rule 2(2):

Nothing in these Rules shall be taken to mil or otherwise
affect the inhevent power of the cowrt, and the Court of
Appeal, to make such orders as may be necessary for
achieving the ends of justice or to prevent abuse af the

process of any such court, and that power shall extend to
1
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setling aside judgments which have been proved null and
void after they have been passed, and shall be exercised to
prevenl an abuse of the process of any cowrt caused by
delay.

Rule 35:

(1} A clerical ov arithmetical mistake in any judgment of
the cowrt or any error arising in it from an accidental
slip or emission may, gt any time, whether before or
dfter the judgment has been embodied in an order, be
corrected by the court, either of its own motion or on the
application of any interested person so as to give effect
to what was the intention of the court when Judgment

WS given.

(2} An ovder of the court may at any time be corrected by
the court, either of its own motion or on the application
of any interested person, if it does not correspond with
the order or judgment it purports to embody or, where
the judgment has been corrvected under sub rule (1) of
this rule, with the judgment as so corrected,

The first error pointed out by the applicanl's counsel was that the
Court in its judgment held that she was a lawful widow., However,
the Court did not go ahead and include the same in its final orders.

Another error was that the Cowmt did not clearly DLring out ity

mtenlion in the holding on ground 2. The said pround stated as
Forllomws:
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S HE wearnea justices of Appeat erved in law when they found thar
there existed a customary marriage between the deceased and the
" respondent without proof of any such a marriage, let alone it
being registered, al the materinl time the appellant celebrated

warriage with the deceased.

The Courl held as follows:

It is not on record that the marriage between the appeliant and the
deceased was dissolved prior to the deceased contracting a
CUStOMary marriage with the 1¥ vespondent. It thevefore follows that
the deceased did not have the capactty to enter a vaiid custonary
marriage with the 19 respondent. In the circumsiances, 1 find that
the Iligh Court and Court of Appeal were erroneous i low.
Therefore ground 2 succeels,

It was submitted for the applicant thal the above holding was not
clear. Counsel thus prayed that (his Court amends the order of the
judpgment as follows:

"The alleged customary marriage between Jolly Kasande,
the 17 respondent herein and the deceased was null and

void abinitio™.

Furthermore, counsel submilted that 1he holding of Court to the
effect that even if the applican! was the legal wife to the deceased,
she could nol take an interest in the estute hecguse she was
separated from the deccased as a member of the same household,
wads erroncous. That the crror arises from the fact that Courl

considered the fact that she resided in the UK to mean shie was not
h
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Aving in same nousenold [as provided for in Section 30 of the
Succession Act] with the deceased and had therefore separated
with the deceased. Counsel submitted that this was not pleaded in
the court below. To support his armument, counsel relied on the
case of National Secial Security Funds and anor vs. Alcon
International Lod (Supreme Court Civil Appeal No.015 of 2009)
whereln, it was held tat, a court decision or reliel on n-pleadoed
malters o on an issue not propecly pleaded before it for
determination is an crror of law,

The applicant therefore praved that the judgment be recalled so
that the above errors are rectified. The applicant also praved lor
costs of the application.

RESPONDENTS' REPLY:
1* Respondent,

The 1% respondent opposed the application and submitted that
there were neither clerical nor arithmetical errors in the udgment,

Counsel contended that the Court denied the applicant an interest
in the estate on ground that she had separated from the deceased,
He submitted that the court’s finding was based on the evidence
given by the applicant herself, The evidence reveals thal the
applicant on her own admission stated that although there was g
renewal of marriage vows between her and the deceased in 2010,
she had a casual relationship with Kaswmba with whom she sired a
child (Sich. Furthermore, thal she ordinarily lives in the UK where

she works as a nurse. On this premise, counsel submilled that the

7
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Lowrt was correct in holding thal although the applicanl was the
legal wife, she could not take an inmterest in the estate and
appropriately administer it

In comclusion, counsel for the 1% respondent submitted that the
applicant was calling upon this Court to sit in appeal of its own
Judgment which is nol permissible. In support of this submission,
counsel relied on the authority of Orient Bank Lid (supra) wherein
il was held that the inherent powers of court under the slip rule
must nol be invoked Lo circumvent the principle of finality of a
Court's decision,

For the 2™ and 3" respondents:

Counsel submitted that the prescnt application does not fall under
the calegory of cases to which the slip rule applies. Counsel also
relied on the authorities of Orient Bank Ltd (supra) and Kwizera
Eddie vs. AG (Constitutional Appeal Ne. 01 of 2008) for the
submission that the slip rule cannot be uscd to correct errors of
substance or attempt to add or detract from the original order. Tn
addition, counsel submitted that the applicant's Prayers were in
facr addressed in the judgment. Therefore, the applicant's prayer
to have the orders of court amended is imtenable.

With regard to the submission Ihat the Court denied (he applicanl
an interest in the estate, counsel submitied thar, the fact thar (he
applicant lefl for the UK immedialely after renewal of vows and
only returned for the burial showed that there was separation,

Therefore, there was no error or slip or mistake to warrant the
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viatalil applitalion.  Lounsel prayved thal the application be
dismissed with costs to the 2% and 3¢ respondents.

Applicant’s 1ejoinder to the respondents’ reply:
17 respondent

In rejoinder, counsel for the applicant submitted that the 2
respoudent did not object to the tirst part of the application which
seeks 1o amend the orders of Court. Therefore, this courl should

lind that the applicant's pravers were nol contesied.

Counsel further submitted that the applicant was never separaled
from the deceased because she renewed her vows with rhe
deceased in 2010 and agreed to return from the UK in 2012 to live
with him. Furthermore, that it is a facl on record the applicant had
al the lime of rcnewing vows separated from Wilberforce I,
Kasumba with whom she had sired a child. On this basis, counsel
submitted that the Court erred in holding that the applicant had
separated from the deceased as members of the same household.

Counsel reiterated his earlier pravers that this Court allows her
application and awards her costs,

Regarding the 2™ and 3" respondents:

The applican!’s counsel raised a preliminary objection to (e
and 3™ respondents’ reply for having been filed out of Ume,
However, without prejudice to the objection raised, counsel
submitted that the 2% and 3 respondents counsel failed to
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dppreciaie nal the slp rwle 1s an exception to the finality of
court’s orders.

That the slip rule serves to correct errors and mistakes in the
judgment which if not corrected may cause injustice. Therelore,
counsel submitted that it was in the interest of justice that the

judgment be recalled for recrificalion of errors.

Consideration of Court;

The law reparding the recall of a judgment by a court lo be
rectified is well known. Counsel for the applicant carrectly cited
Rules 2 (2) and 35 of the Rules of this Court which allows a

judgment to be recalled and any errors apparent on the face of the
record rectitied.

ndeed 1his Courl, in its Ruling in Obote William vs. Uganda
(Supremie Court Criminal Application No.l of 2017 while
referring to the decision in NPART vs, General Paris {U) Lrd
(Miscellaneous Application No.8 of 2000) noted that recalling a
judgment for rectitication is not limited to the slip rule in Rule 33,
but extends to the Court's inherent pewers in Rule 2 (2] of the
rules of this court.

What is left for our determination is whether the circumstances of
the present application warrant a recall of the judgment in Civil
Appcal No. 10 of 2015.

14



14

15

20

30

FTRTL LIS submissions made, if can be deduced that the purported
errors peinted oul arose from the Courl's interpretation of Section
30 of the Succession Act.

The applicant argues thar the Court erred in irs mterpretation and
application of Section 30 of the Act and thereby came Lo the wrong
cunclusion that there was & separation and that the applicant
would not take interest in the Estate of her deceased hushand,

Section 30 of the Succession Act provides as follows:

Separation of husband and wif e,

1. No wife or husband of an intestate shall take Ry Mmterest in
the estate of an intestale if, at the death of the intestate, he
or she was separated from the inlestate as a member of the
same household.

2. This Section shall not apply where such wife or hushand
has beem absent on an approved course of study in an
educational institution.

3. Notwithstanding subsection (1 ) a court may, on application
by or on behalf of such hushband or wife, whether during
the life or within six months after the death of the other
party to the maviage, declare that subsection (1} shall not
apply (o the applicant.

4. Section 38 (5) shall apply mutatis mutandis to an
application made wunder Subsection 3 I determining
whether a declaration under this Section should be made.

We have carefully read the judgment which is the subject of the
present application and the Court record from the Court of Appeal
which formed part of this court's record of appeal. We have found

11
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LLCCESSATY Lo reproduce the lollowing portions of the Cowrt's
interpretation of Section 30 of the Succession Act from the lead
judgment:

"My understanding of Section 30 is thai It deals with cases
where although the legal relalionship between an intestate
deceased and his/her partner was that of wife and husband at
the time of death, the parties ware not fiving oy members aof
the same household. I also opine that the Section deals with

separalion as a factual issue and does not limit jis application
to legal separation vesulting from a court order ie. Judicial
Sepuiralion ...

I must alse state that my interpretation of Section 30 is that
subsection 1 creates a general rule that Spouse who s
primafacie sepavated from the other as a membper af the same
household is not entitled to any interest in the estare in cose
the other spouse dies imtestate .. It is on record thal the
appetlant resided in the UK where she way emploved as a
psychiatric nurse. She therefore does not foll under the firs
exceprfion (o the general rule. Furthermore, she did not apply
to court for a declaration thal she be exempfed from the
consequences of nor living in the same household with the
ftusband at the time of his death, Consequently, by virtue of
the provisions of Section 30, { am in dgreement with the Courr
of Appeal decision that the appellant cannor take ARy interest
in the estate of her deceased husband . [ hold that she cannot
be granted Letters of Administration™

12
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The Cowrt reached its decision and orders based on ily
mrerpretation of Sectdon 30 of the Act. In Kwizera Eddie vs. AG
(supra), Court cited with approval the case of Ahmed Kawoova
Kauga vs. Bangu Aggrey Fred CACA No.3 of 2007 whercin it was
held as follows:

Under the slip yyle, court cannot corvec! a mistake ov error

arising from its own misunderstanding/ nisinterpretation of the

law even where such misunderstanding/misinterprelation js
apparent on the face of the record. (Emphusis of Court)

On [urther perusal of the record we found on page 113 of the
record of appeal out of which the applicant appealed to this court

under (Civil Appeal Ne.10/2015), in her evidence lo the High
Court, she stated:

“After marviage, my hushand, the late Wamala was
deported from UK.in 1993. As for me I remained in the
United Kingdom. My husband had joined me and was found
working without a permi, hence the deportation I have one
child with the deceased called Abigail Womala, The
deceased then engaged in another relationship with Jally
Kasande the 3 defendont. [ also engaged in another

relationship with My, Wilson Kasumba and we produced two
children

When I mel the deceased in 2006 , he told me he had sold
the home in Seguku and built another home in Mutungo.

He requested that I come back to him and he was not happy

|
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WILHOHD me. Al tnat time, I refused 1o relurn to Uganda. Bul
fn 2008, I agreed to veturn. In December 2010 () we

renewed our marriage vows at Namirembe Cathedral. |
have the marriage.”

The above evidence was neither challenged in the said Court nor in
the Cowrt of Appeal. For purposes of the application hefore us, we
are unable to say that this court was not alive to the whole
evidence on record and issues involved,

While considering the import of section 30(I) of the SUCCession Act,
the court record cearly shows that the marriage belween the
applicant and the deccased that was upheld by 1his court was
celebrated in UK. Their residence and the matrimonial home were
in TLK. The deceased hushand of the dpplicant was unwillingly and
through the operation of the imumigration laws of the UK was
deported and forced out of the couniry. It appears to us that the
physical gseparation of the two was a forced act of (e operation ol
the United Kingdom Law. Later (he applicant came o Uganda and
she and the deceased renewed their vows al Namirembe Cathedral

In our view, legally, the marriage that was concluded and
celebrated in the UK remained the same marriage that was upheld
by this court. Be it as it may, even if this court could have made yn
error in the inlerpretation of secton 30(1) of the Succession Act, it
would not be corrected under the slip rule under rule 33(1) of the
rules of this court (Kwizera Cddie vs AG) Supra.

14
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All the 3 orders that were made, were deliberately arising from the
decision and were extracted with the approval and under the
sighature ameng others, of counsel for the applicant (Sec Annexure
E) to the atfidavit in support of the application. In  the
circumstances, the 19 leg of the application for our intervention

under the slip rule would fail,

The 2™ leg of the application is for this ¢outt to intervene under its
wide ipherent powers under rule 2(2) of this court to make such
orders as mav he necessory for achicving ennds of justice. This
court found that the applicant was the lawful wile of the deceased,
but that she should not take benefit from ber discased husband's

sgtale for the reasons which were given.

Notwithstanding our above holding, that we may 0ot intervenc
under the slip rule’ this court, may nevertheless under its
unlimited inherent powers review ils final order in grder to achicve
the ends of justice and logic. We should however, caution that this
eourt heing the final court in the counlry, where the rule of finality
should strictly be observed, exercise of our Inherent powers should
be invoked in the rarest of the rare aircumsiandces.

T this application, we bear in mind the legal status and protection
of spouses in marriage and (hereafter under article 31 (1} and {2) of
the constitulion,

In the circwmstances of the case, we think that this is a proper case
where we should inveke our inherent powers under Rule 2(2) of the

Rules of this Court and order that the final order ol this court

15



+ HERed aUT August <ULy in Civil Appeat No.10 of 20137 be reviewed
antd amended to include 4 new Paragraph 1 {b) reading as follows
“Elizabeth Nalimansi Wamala is the lawful widow and has
nterest in the estate of her late hushand Wilberforce Noah

Wamala™
10 Conclusion:

L. The 1" part of the application under the slip rule (R.35) fails.

2. The 2™ part of the application under mherent powers of court

(R.2 (2) ) succeeds. We review and amend he order of this

15 courl in chvil appeal No. 10 of 2015, to include an order that
Elizabeth Nalumansi Wamala is the widow and has interest

in the estate of her deceased husband Wilberforce Noah
Wamala.

We arder that each party bears their own costs of this application.
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CHIEF JUSTICE

1t



10

15

24

25

STELLA ARACH-AMOKO
JUSTICE OF THE SUPREME COURT.

RICTTARD BUTEERA
JUSTICE OF THE SUPREME COURT.

AG. JUSTICE OF THE SUPREME COURT.
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