THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT KAMPALA

CIVIL APPLICATION NGO, 03 OF 2018
(Ariging lruom Civil Application No. 02 of 2018)

CORAM: HON. JUSTICE R, BUTEERA, JSC (SINGLE JUSTICE)

BETWEEN
PATRICK KAUMBA WILTSHIRE: ;i nn s APPLICANT
AND
ISMAIL DABULE: szt nnnnnnnnni s RESPONDENT

{An application arising from Civil Application No. 02 of 2018)

RULING OF THE COURT

The applicant instituted this application by Notice of Motion seeking for orders
that;

I. An interim order to resirain the respondent, his apents, servants or
anyane claiming under him or under the judgment in Court of
Appeal Civil Appeal No.l30 of 2015 frum obtaining a grani of
Ireehold or leasehold from Kampala District Land Board, acquiriog
or processing a certificate of title, alienating or in any way dealing
with the property known as LRY 194 Falio 13 at plot 21 Kampala
Roud (herealter called the suit property) until the determination of
the substantive application for a lempoerary injunction pending

beflore this court.

2. The costs abide the outcome of the subsiantive applieation.



This applicalion was brought under the provisions ol Rules 2(2), 41027, 42 und

43 of the Judicalure (Supreme Court) Rules.

The application iz supported by an affidavit sworn by the applicant, Pawick
Kaumba Wiltshire. It is opposed by the respondent, Tsmail Dabule who swore

an affidavit to support his ohjection to the Application,

Background

From the record, the background facts of Lhis application are that the respondent
who is a stepfather 1o the applicant married the applicant’s mother, Jane Kogere
Wiltshire (the deceased) in 1973, In 1976, the respondent purchazed the sl
property from Georgia Pantelakis and deposited the Certificate of Title thereaf
with the then Libyan Arab Bank for safe custody hefore he went info exile in
19749, While in exile, the respondent gave Powers of Attarney o his wife w
manage his properties. In due course. the wife discoverad thal the duplicale
Certilicate of Tille of the suil property wus missing and could nol be traced. She
applied Tor a special Certificate of Title and she was regislered thercon as

proprietor of the property.

Lpon his return from exile, the responden applied for Letters of admimstration
[ur the estale of his lute wife and wax repistered on the special Certificare of
Title az Administralor of the estate of the late Jane Kogere Wiltshire, In duc
course, however, the respondent’s duplicate Certificate of Title which was lost
wils recovered. The respondent sought to huve the special Certificate of Title
cancelled but the Repistear of Titles declined 1o do so because the applicant had

lodged a caveat on the suit property as beneficiary in the estate of his Jate

mother,



7. A the application is not granted, the suit property will he alienated
and the main application and appeal will be rendered nugatory.

3. The subjeet watler of the appeal is a prime family property in the

central business Distriet of Kampala Road and onee it i alienated, it

will be impossible to get il back.

Representation

Al the hearing of the application, the applicant was represented by learmed
counsel, Mr. Nelson Nelima and Mr. Alex Chandia while the respondent was
represented by learned counsel. Mr. Richard Omongole. The applicant was

present in Court while the respondent was absent,

Subnuissivns of counscl for the applicant

Counsel [or the applicant submitted that there is a dispute between the upplicant
and the respondent regarding Plot 21 Kampalu Road. The property is registered
in the name of the respondent as the Administrator of the estate. He argued that

the estate property is not the respondent’s persomal properry.

Counsel submilled that when this matter was before the Court of Appeal, there
wias @ communication [rom the Land Board addressed to the respondent,
notifyving him that the Board would not act in relation to the disputed property
until Court pronounced its position. According to counsel. there is u serious
threat Lhat since the High Court and the Cowd of Appedl pronounced their
position and cancelled the applicant’s caveat, there js nothing to prevent the
respondent from geming title in his personal cupacity rather than on behalf of the

estate,



The tial Couwrt gave judgment in favour of the respondent. Being dissatizfied,

Lhe applicant appealed 1o the Court of Appeal, which also miled in favour of the

tespondent. The applicant wus dissatistied with the Court of Appeal’s decision

and filed a Wotice of Appeal on 319 Tanuary 2018, On 2™ February 2018, he

filed Civil Application No. 02 of 2018 (main Application) for a temporary

inunction atd Civil Application No. 03 f 2018 for an Interim Order to restrain

the respondent from alienating the disputed property as his pursonal property,

"The main Application for a temparary injunction is pending belore this Court,

Grounds

The prounds in support of the Application are contained in the Notice of Motion

and the affidavit In support deponed by the applicant. The prounds are as

Foillomes:

1.

b

The applicant is a son and beoeliciary of Alice Kopere Wiltshire whao

was the registered proprietor of the suir property.

- The respondent is registered on the Title as Administrator of the

eslate of Alice Kogere Wilishire.

- The applicant lodged a caveat on the suit properiv to protect his

interest as a beneficiary,

The respondent filed THCCS No. 155 of 2010 apainst the applicant for
remaval of the caveat claiming the suit property was his personal
property and not furming part of Jane Kogere Wiltshire’s estate.

The High Court held that ihe property belongs to the respondent in
bis personal capacity but not as administrator and ordered the
cancellaton of Jane Kogere Wiltshire's Title and the applicanis

caveal.

The Court of Appeal has confirmed the decision of the High Court.



He further comended that il the estate property is tded in the name of the
tespondent and he dispesed ol 11, there would be nothing o litigale gbout and

the main application would then be rendered nugatory,

He prayed that Courl grants this application so that |he status quo can he

preserved and Lhe costs to be 0 the cause,

sSubmissions of eounsel for the respondent

In responze, counsel lor the respondent submitted that the application is
speeulutive and has no merit. e contended the applicant’s complaint stems
from obtaining a grant of frechold or leasehold from the District Land Board
and processing/scquiring a Cerlificate of Title alicnaling the properly known as
LEY 1894 Folio 13 at Plot 21 Kampala Road. e cxplained that the [reshold
was grunted long agoe in 2009, According to counsel, there is no leaschaold to be
renewed because the property was already converted to freshold in 2009 hefore
the suil wus filed in 2014, That whal the applicant is secking is avertaken by

events carrled out m 2009,

Counsel contended thal the applicant was trying o bring in a completely new
cause of action in the application, The issue of grant of frechold or leasehold by

the Land Board was never in contention in the High Court snd the Court of

Appeal.

Counsel further submitted that there is no threat ax contended hy the applicant,
According to counsel, there has been no injunction for stay sinee 2015 and
nothing has been auempred by the respondent that the applicant iz trying to
injunct now, There are no developments and no intended sale of the wuit

property. The respondent is running a restaurant on the suit property and does



not intend to sell it That the letter wriren in January 2017 by the Land Board

cannol be a threat now and it is nol a letter from the respondent in anyway.

e contended that there is ne sale poing on to dispose of Lthe property as
vonlended by the applicant and there is no evidence that has been adduced to
prove that allegation. Counsal relied on the Rukikaire vs. Incafex Lid (Civil
Application No.11 of 2015) UGSC where the position of a threal wus
coiphasised. Ile submitted that the applicant has not shown any threal

wurmanting the interim order.

Counsel prayed that the Cowt dismisses the application for being speculative

and offering no threal that warrants an injunclion.

Submissions of counsel for the applicant in rejoinder

Counsel for the applicant conceded that the Land Board sranted the conversion
to frechold in 2009, He explained that e prant was 1o Mr. Ismail Thibule as
Administrator of the estate. It was not a grant w him as his personal properly,
He contended that the letter from the Land Board was cited because the
respondent moved to the Land Board to give him grant in his persunal name
when he worn the case of the High Court. That (his is the reazon why the Land
Roard wrole to the respondent’s lawver to tall him that the Land Board would

not act until court pronounces itsell on the matler.

He submilted that since the respondent won the case in the Court of Appeal,
there is nothing to prevent him from acquiring ttle as Mr. Dabule but not as Mr.
Dabule the Administrator of the estate. If the land ownership changes from the

estate to Mr, Dabule as a person, he would be free w dispose of 1he property and

then the applicant shall have nothing W litigare about,



Counsel further conceded on the respondent’s contention that the applicant 1z
raising an issuc that was not litigated but argued that under tule 2 and rule 6 of
the Judicature (Supreme Court) Rules, Courl hus power to grant an Injunction
either tor stay of execcution or an injunction and there is no limil. He contended
thul Lhe applicant therefore has a right to seek an interim order lo presarve the
status quo, e prayved that the Cowt granls an interim order to preserve the

dispued property as it is now.

Consideration of the merits of the application
This cowrt bag inherenl power to make such orders as may be necessary for
achieving the end of justice or 10 prevent abuse of the process of Court under
rule 2 (2) of the Judicature {Supreme Court) Rules.
Rule 2(2) provides:
“Nuthing in these Rules shall be taken to limit or otherwise affect the
inherent power of the court, and the Court of Appeal, to make such
orders as may be necessary for achieving the ends of justice ar to
prevent abuse of the process of any such court, and that power shall
extend tn setting aside judgments which have been proved oull and
void after they have heen passed, and shall be exercised to prevent

an abuse of the process of any court caused by delay.”

This Court has had oceasion o state the law as to when the Courl will as
empowcered by rule 202} af the rules of Court above quoted issue interim vrders
in arder “to achieve lhe ends of Justice™ in Fu beda Mohamed & Apor vs.

Laila Wallia & Anor, Civil Reference No.07 of 2016 where it was held;

“The principles followed by our courts were clearly stated in the
celebrated case of Hwany Sung Industries Limited v 1 ajiin Hussein &
Others, SC Civif Application No.19 of 2068 where Okello JSC, as he
then wayx said:



“For an application for an inferim stay, it suffices to show that o
sitbstantive applicarion s pending and that there Iy a serious
threat of execution before the hearing of the substantive
application. It iy not necessary fo pre-empt consideratfon of
mutterys pecessary in deciding whether or Rot o grawi the
substantive application for siap.”

We also found ao iostroctive summary by this Court in Hon
Theodore Sseklhaho and others v The Attorney Genernd and vifiers,
SC Constitutional Application No. 04 of 2074 where thiz Court said;

“Rule 2(2) af the Judicature Supreme Cowrt Rides pives this
Court very wide discretion fo make such orders as way be
necessary te wcliieve the ends of fustice. One of the ends of justice
is fo preserve the rvight of appecl. In the cases of Yakobo
Senkungu and others vs Cerencio Mukasa, SC Civit Application
No. § of 2013 and Guliane Gargio vs Calundiy Casadiothiv Court
stated that “the granting of interim orders is meant to help parties
to preserve the statns guo and then have the muin ixsies hefween
the parties determined by the fulf cowrt as per the Rufes”

Considerations for the grant of an interim order of stay of cxecution
or interim injunction are whether there is a substantive applieation
pending and whether ithere is a serious threat of execution before
hearing ol the substaotive application. Needless to way, there must be
a Notice of Appeal. See Fhwang Sung Industeies Lud vs, Tajdin Hussein
tenf 2 Others (SCCA NO, 19 of 2008

In summary, there are three conditions that an applicant must satisfy
to justify the grant of an interim order;

1. A Competent Notiee of Appeal:
2. A substantive application; and
3. A serious threat of execution,”

In the inglant Application, i is established that a Notice of Appeal was lodired
by the applicant on 317 January 2018 in accordance with rule 72, There is a
pending substantive Application for a temporary njunetion in Civil Application

Mo, 02 of 2018 filed on 2™ February 2018 Aceording to counsel for the



applicant, there is a threat thal the respondent may alienale or dispose of the

property 1y question before the disposal of the substantive application,

The threat stemns from the letter daed 10™ Tanuary 2017 frem the Kampala
Disirict Land Board which was addressed to counsel for the respondent
notilying them that the Land Board would not act until the pending appeal in the
Cowrt of Appeal is resolved. Now that the Court of Appeal resolved the appeal
in favour of the respondent, the Land Board is free to act in relation to the

property as there is no current Court Order stopping it from acting,

I do find that if the respondent alicnates or disposes of the property. it would

render the main application for a temporary injunction order nugaloTy.

The Tnterim Ovder souglu by the applicant s to necessarily preserve the status
quo until the substantive application for a temporary injunclion is heard und
determined. See Guiliano Gariggio ve. Claudio Casadio {Civil Applicativo
No. 1}3 of 2013),

In the circumstances of the instant application, T do find that the grant of an
interim order to restrain the respondent from al lenating or dispesing of the
disputed properly pending the detenmination ol Civil Application Mo, 02 of

201 & would be in the interest ol justice.

Censequently, an interim arder to restrain the rezpondent, his agents, servants or
anyone claiming under him or under the Tudgment in Court of Appeal Civil
Appeal No. 130 of 2013 from alienating or in ay way disposing of the disputed
property known as LRY 194 Folio 13 at plot 2 Kampala Road is granted

pending the hearing and disposal of Civil Application Mo, 02 of 2018,



Ilon. Iustice Richard Buleera
JUSTHCE OF THE SUPREME COURT
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