5 IN THE REPUBLIC OF UGANDA.
THE SUPREME COURT OF UGANDA AT ROLOLO
CIVIL APPEAL NO.11 OF 2017
{Arising from CACA No.0090 of 2009 and HCCS No.002 of 2008)

[Coram: Arach-Amoko, Opio-Aweri, Mwondha, Tibatemwa-
w  Ekirikubinza, Nshimye, JISC.|

BETWEEN

BUSONYA JAMADA
17 WANENYA SHAMIM ' Pl e e e s s A PPRLULANTS

MAGOOLA AFUSA !

AND

DAUDI GIRTILI =i nnnnnnnnn: RESPONDENT
20

Representation

At the hearing of the appeal, the appellanis whe were absent in Court were
represented by Mr. Dagira of M/5 Dagira & Co. Advocates, The respondents
werc represented by Mr. Heory Ddungu of M/ S Sekowns & Co. Advocates.
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Background.

This is a second appceal arising from the judgment and orders of the
Court of Appeal ordering a retrial of the case in the High Court,
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The hackground to this appeal is that the respondenl was sued by
the appellants as administrators of the estate of the late Taibu
Magpola in the High Court for a total sum of Ushs. 87,480,000/=
The sum arose out of a loan that had been advanced to the
respondent by the late Taibu Magoola. As a form of scourity, the
respondent had provided his land title ta the deceased and cxeouted
a mortgage transfer agreement in case of default on the payment ol
the loan sum.

It was alleged that at the time the deceased died, the respondent
had not paid back the loan sum of 27,000,000/= However, the
respondent claimed that the deceased had during his life time
received pari payment from him. The appellants objected to ihe
respondent’s allegation stating that there was no document showing
acknowledgment of receipt of any amount of money from the
respondent. Consequently, the appellants by way of originating
summens sought lor orders to foreclose the respondent’s property.

During the High Court hearing, the trial Judge found that the
annexurcs [documents that the respondent sought to rely on to
show that he had madc parl payments to Taibu Magoola) attached
lo  the respondent’s affidavit had not been sealed by the
Commissioner of Oaths as required by Rules # and 9 of the
Commissioner for Oaths Rules. Basing on this, the trial Judge
striack out hoth the athdavit and the annexures of the respondent.

The Iligh Court Judge held in favour of the appellants and ordered
that the appellants were entitled to payment of Ushs. 87,480,000 /=
on or belore six months from the date of the judgment.

The respondent appcaled against the decision. The Court of Appeal
held that Rules 8 and 9 of the Commissioner for Oaths Rules did
not make the respondent’s affidavit fatally defective. That the
omission to have the annexures sealed was a procedural irregularity
curable by Article 126 (2] {e] of the Censtitulion. The Court of
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Appeal found in favour of the respondent and sent the {ilc back to
the High Court for a retrial,

Dissatisfied with the Court of Appeal decision, the appellants have
now appealed to this Court on the following grounds:

Grounds.

1. The learned Justices of appeal erred in law when they held
that the learned trial Judge erred in law to strike out
annexzures to the respondents’ affidavit that had not been
sealed by the commissioner for caths who commissioned the
said affidawit.

2. The learned Justices of appeal erred in law when they held
that non-compliance with the provisions of rules 8 and 9 of
the commissioner for oaths regulations was a technically
curable under the provisions of Article 126 (2] [e) of the
Constitution.

3. The learned Justices of appeal erred in law when they failed
to evaluate the evidence on record properly as a first
appellate caurt and therefare reached a wrong decision.

4, The learned Justices of appeal erred in law when they set
aside the judgment and orders of the trial Judge after finding
and holding that the appellants’ case was properly brought
before that court.

3. The learmed Justicez of appeal erred in law when they
ordered a retrial in the circumstances of the appeal before
them.

6. That the decision complained against has occasioned a
substantial miscarriage of justice.
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Appellants' prayers

The appellants prayed that this Court finds in their favour, the
judgment and orders of the Court of Appeal be sct aside and that
the costa of this appeal az well ag those in the Court of Appeal be
provided for,

The appellants argued grounds | and 2 together as well as grounds
4, 5 and 6. Ground 3 was argued separately.

Gronnds 1 and 2
Appellants’ submissions

The appellants submitted that the Court of Appeal Justices were
right in faulting the tral Judge for striking out the respondent’s
supplementary affidavil buil not the annexures that were not sealed
and identified as required by Rules 8 and 9 of the Commissioner for
Qaths Rules. Furthermore, that the omission of hawving the
annexures sealed was not a curable irrepularity under Article 126
(2} [e) which stipulates that substantive juslice shall be
administered without undue regard o tcchnicalities, In support of
thiz argumoent, the appellants relied on the authority of Egypt Air
Corporation wvs, Suffish International Food Processors Ltd &
anor' where the Court tnier alia held as follows:

We would like to point out that sealing and marking
of annexures to affidavits is a legal requirement
which, inter alia, facilitates the easy identification of
annexures and in our view the procedure must be
adhered to.

The appellants therefore submitted that the trial Judge was right in
atriking out the offending annexures and that the Justices of
Appeal erred in holding that this was a mere technicality curable by
Article 126 (2] (e] of the Constlitution.

! Suprema Court Civil Appeal No.14 of 2002,
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Respondent’s submission

The respondent supported the finding of the learned Justices of
Appeal. The finding was that the failure to securely seal the
amnesure or exhibits did not invalidate the affidavit. The failure to
seal the annexurcs to the supplementary affidavit wus a procedural
irregularity curable under Article 126 (2] (e) of the Constitution.

The respondent argued that not sealing the annexurcs ashould not
have led the trial Judge to strike out the whale affidavit but only the
annexures which offended Rules 8 and 9.

The respondent also submitted that it is the duty of the
Commissioner of paths to ensure that the annexures to the affidavit
are properly scaled. That this being so, the mistake and negligence
of the commissioner for naths should not be visited on the litigant.
Counsel Lherefore prayed that this Court be pleased to find that
grounds 1 and 2 of the appeal lack merit.

Consideration of Court

The central iszue to be resolved in the grounds 1s!

Do the defective annexures attached to the affidavit constitute a
procedural irregularity curable by Article 126 (2) (e) of the
Constitution?

Article 126 (2] (e] of the Constitution provides as follows:

In adjudicating cases of both a civil and criminal
nature, the courts shall, subject to the law, apply the
following principles—

|e) Substantive justice shall be administered without
undue regard to technicalities.
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The above provision has been considered in & number of
cagses. In Utex Industries Ltd. vs. Attorney General:, this
Court emphasized that Article 126 (2) {¢] was not intended to
wipe out the rules of procedure. Furthermore, that the Article
reflects the saying that rules of procedure arc handmaids to
justice and should be applied  with  due regard to  the

circumstances of each case.

In AG ws, Major General David Tinyefuza®, several objections
were raised in respect to the defective affidavits sworn in
support of the petition. The Constitutional Court overruled the
preliminary objections. Manyindo DCJ held that:

"“The case before us relutes to the fundamental righis ond
frecdoms of the individual [itke the petitioner which are
enshrined in and protecied by the Constitution. fn my opinion 1t
would be highly improper to deny him a hearing on technical or
procedural grounds, I would even ge further and say that even
where the respondent objects to the petition as in this casg, the
matter should proceed to triel on merit unless it does nol
disclose a cause of action. This Court should readily apply the
nprovisions of Article 126{2) (e of the Constitution in a case like
this one and administer justice without undue regord o
technicalities. It s for the above reason that I cannot uphold Mr.
Kahatst's objeciions. ™

11 Col. Dr. Besigye Kiiza vs. Museveni Yoweri Kaguta and
Electoral Commission’, Odoki C.J in dealing wilh the
objections raised againsl the allidavits supporting the petition
atated that:

... There is a general trend imuards foking a Theral approach
in dealing with defective affidavits. This s i line with the

? Suprema Court Civil Application Mo.52 of 1905,
! ronstittiona] Petitian Mo.1 of 19946,
Electlon Petion Mol of 2001.
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constitutional directive enacted in Article 126 of the Constitution
that the courts shouwld administer subsfontive ustioe without
undue regard to technicalities. Rules of procedure should be
used as handmaidens of justice but not to defeat it ”

The question | must now answer is: [n the cireumstances of
the present case, would strict adhercnce to Rules 8 and 9 of
the Commigsioner of Oaths Rulea serve the ends of justice?

The appellants argue that the annexures offended Rules 8 and
g which are couched in mandatory language. Therefore, the
failure to comply with the said Rules made the defective
annesxures incurable by Article 126 (2] (],

The respondent en the other hand argues that the non-sealing
of the annexures as required by Rules 8 and 9 (supra) was a
procedural irregularity curable by Article 126 (2) (c].

Despite the apparently mandatory provisions of Rules 8 and 9
(supra), it is my opinion that the failure of the Commissioner
of Qaths to seal and identify the annexures does not ipso facto
make the allidavit itself fatally defeetive and inadmissible. I is
a fact on record that the affidavit on its own complied with the
Rules. 1 agree with counsel thal the affidavit should not have
beon struck oul together with the defective annesxares.

Arising from the above, 1 hold that a defective annexure cannot
lead to striking out a duly filed affidavit, Conzegquently, T
uphold the decision of the Court of Appeal that failure to scal
the annesmres to the appellant’s supplementary afiidavit was
an irregularity curable under Article 126 (2) [(e) of the
Constitution,

Therefore, grounds 1 and 2 fail.
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Ground 3
Appellants’ submissions

The issue under this ground is whether the learned Justices of
Appeal erred in law when they failed to evaluale the evidence
an record properly as a first appellate court and thercioro
reached a wrong decision.

The appellants argue that allhough the learned Justices of
Appeal were alive to the duly of a first appellate court, they did
not carry out ihat duty when they did not cvaluate the
affidavit cvidence of both parties. The appellants specifically
contend that the evidence which was not evaluated is in
respect to the non-repayment of the loan sum by the
respondent contained in the affidavit in reply,

Respondent’s submission

On the other hand, the respondent argues that the Court of
Appeal correctly carried out their duty and found that the
allegations in the appellants’ affidavit disclosed [raud which
had to be proved by oral lestimony in an ordinary suait. As

such, the Court of Appeal could not evaluate the evidence.

Court’s Congideration

The paramount duty of the 1 appellate court is to re-evaluate
the evidence adduced by the parties at the trial courl. This
duty is well stated in Kifamunte Henry vs. Uganda® as
follows:

The first appellate court has a duty to review the
evidence of the case and to reconsider the materials
before the trial Judge. The appellate court must then
make up its own mind not disregarding the judgment

* suprere Court Crlminal Appeal Me.7 of 2004,
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appealed from but carefully weighing and considering
itf

In carrying out the above duly, the 15t appellate court need not
reach a similar decision as the ial court. The besl way this
Court can ascertain whether or not the Court of Appeal as a
1+ appellate court carried out its duty is by looking at the
Record of Appeal.

I have carefully studicd the judgment and lindings of the
Courl. of Appeal. The court in re-evaluating the evidence stated
as follows:

“We accept counsel for the respondent’s submission that ground
2 of the appellani’s Memorandum of Appeal offends Rule 66 (2)
of the Rules of thizs Court because it does nol specify what
evidence the trin! Judge rejected and what wrong conclusion he
arrved al. Howepver, we shall consider it in the nferest of

justice because 1t is clear from the Record of Appeal that

evidence was led by way of affidat.

Counsel for the respondents [now appellants] conceded, nghiiy
in our view, that the appellant had fwe affidosdis on Court
record (affidavit in reply and a supplementary offtdod) but the
wews that the il Judge erred in low by not falking mio
consideration the appellant’s affidevit in reply which was on
Court recard especially because cvidence in the lower court lwas
by way of affidavit evidence.

... We note that in paragraph & of the affidavit in rejotnder, the
respondents roised the issue of fraud on the appellunt’s part by
alleging that he had applied for a Special Cerfificate of nle for
the suit property on the representation that the Duplicate was
Inst. They atfoched documents in proaf thereof, However, the
issue was not hondled by the tricl Judge ... It is our view that
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fraud cannot be glossed over and onece a party o o Swit raises
it, the court should address it. As alreoddy indicated above, the
trind Judge did not address the allegation of fraud at all in the
Judgment yet i was brought to his attention. He should have
done so. Froud (s o be specifically pleaded and proved
Affidavit evidence is not suffictent.” (My emphasis)

From the above, | find that the Court of Appeal re-evaluated
the evidence on record. The court actually pointed out the
affidavit evidence that was erronecusly omitted for
consideration by the trial Courl. The Court of Appeal did not
make conclusgive findings on whether or not the said evidence
proved the non-pavment of the loan sum because it amounted
to allegations of fraud which could only be proved in an
ordinary suit and not by way of affidavit evidence as required
in an Originating Summons suit.

I therefore hold that the Court of Appeal carried oul their duty
of re-evaluating the evidence,

Ag a result, ground 3 oo fails.
Grounds 4, 5 and 6
Appellants’ submissions

The issur in these grounds is whether the Court of Appeal
erred in setting aside the judgment and orders of the trial
Judge and ordering a retrial of the matter,

The appellants argue that the order for retnal of the matter is
8 violation of the docirine that justice delayed is justice
denied. The appellants” argument is premised on the fact that
it took seven (¥] yvears for the Court of Appeal to have the
judgment delivered in the matter, And that since this was a
commercial dispute, it was not fair because the interest on the

10
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loan amount will have accumulated to the detriment of the
respondent.

Counsel alzo relied on the persuaszive Indian authority of Ajay
Kumar Ghoshal etc vs. State of Bihar & Ano® wherein the
Supreme Court of Tndia held that, an order for retrial may be
passcd only in exceptional cascs, where the appellate courl is
satisfied that an omission or irregularity has occasioned a
failure of Justice. Furthermore, counsel also relied on the case
of Nuru Kaaya vs. Crescent Transport Ltd” where this Court
held that retrial can be ordered on injudicious cxercisc of
diseretion.

Respondent’s Submissions

The respondent’s counsel submit that the order for retrial is
guaranteed under the law in Rule 32 of the Court of Appeal
Rules. The [Hule provides as follows:

On any appeal, the court may, so far as its
jurisdiction permits, confirm, reverse or vary the
decision of the High Court, or remit the
proceedings to the High Court with such directions as
may be appropriate, or order a new trial, and make
any necessary, incidental or conseguential orders,
including orders as to costs. [My emphasis)

Basing on the above provision, the respondents argue that the
Court of Appeal had power to order a retrial and that if the
case was not heard on its merits through a retrial, there would
be a mizcarriage of justice,

The respondent prayed that this ground fails and the appeal
be dismissed with costs.

ECrirninal ppeal MOs, 119-122 of 2017,
*Supreme Court Civil Appeal No.6 of 2002

11



10

I
L

24

25

3d

Court’s consideration

It iz not in dispute that the Court of Appeal has power to order
a retrial. [See: SBection B0 (1) (e] of ithe Civil Procedure Act
and Rule 32 (supra]|.

Whal is in contention however is whether in the circumstances
of the present case, the order for a retrial was appropriate.

A retrial is ordered in the interest of justice. In the present
matter, allegations of fraud by the appellants were raised. The
appellants averred in their affidavits that because the
respondent had failed to pay the loan sum, he convinced the
affice of lands to issue him with a special certificate of title and
vet he had given the original certificate of title to the
appcllants as a mortgage for the loan.

In such circumstances, the Court could not simply gloss aver
the allegation of fraud without hearing a defence from the
other party. This would lead o a miscerriege of juatice.
Therefore, in the interest of justice the Court of Appeal ordered
for a retrjal. Thus, [ cannot fault the Court of Appeal for
making such an order,

I therefore hold that grounds 4, 5 and & alse fail.

Conclusion and Orders

Having held that all the grounds of the appeal fail as they lack

merit, I would dismiss the appeal and grant costs of this
appeal to the respondent.

Consequently, 1 would uphold the judgment of the Court of
Appcal,

12
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Dated at Kampala this ... dayof 2ENIETEeqn

Wik LHH- N O {"m."a-’.‘::‘._j'u:....

------------------------------- [(EI IR} L} E

PROF, JUSTICE LILLIAN TIBATEMWA ERIRIKUBINZA
JUSTICE OF THE SUPREME COURT.

13
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IN THE SUPREME COURT OF UGANDA

AT KAMFALA

Coram: Arach-Amoko, Opio-Awer; Mwondha, Tibatemwa-Ekinkubinza; J5C, Nshirmye,
Ag. J.8.C.

CIVIL APPEAL NOQ. 11 OF 2017

BETWEEN
BUSONYA JAMADA
WANENYA SHAMIML::::::::::::::::::::::::::::::::.'.':::::::::::::::::::.'APF'ELLANTS
MAGOOLA AFUSA J
AND
DAUDI GIRULL: s RESPONDENT

JUDGMENT OF OPIOQ-AWERI, JSC

| have had the benefit of reading in draft, the judgment of my Leamed
sister Hon. Justice Prof. Tibatemwa-Ekirikubinza, JSC. | agree with her
that all grounds of the appeal lack merit and should be dismissed with

Costs,

=y e : oy T e
Dated at Kampala this. "}”’Jf b vveen iyt Ol TE NS a0t

JUSTICE OF THE SUPREME COURT



THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA
AT KAMPALA

(CORAM: ARACH-AMOKC, OFIO AWERL MWONDHA TI8A TEMWA, LSC
NSHIMYE AGJSC)
CIVIL APPEAL NO.11 OF 2017

BETWEEN

1. BUSONYA JAMADA
2. WANYENYA SHAMIM I n e s APPELLANTS
3. MAGOOLA AFUSA
AND
DAUDI GIRULE i e siessnnnninnns RES POYNDENT

[Apceal irem the judgment and orders of Kosule, Buteera, Barshoki JJA of
oot of Appeo! ot Kompola Civil Appeal Mo, 90 of 2009 dated 24m Oclober,

201 6)

| have had the benefit of reading in draft the judgment of my leamed
sister Prof Lilian Tioatemwa Ekirikubinza, 1SC.

L agree with her consideration of the general grounds of appedl, andclysis
of the issues, reasoning and conclusion that the copeal should fail

| also agree with the arders she has proposed.

1lI- :..-."J-'r"\-\. % '1-.-—"-‘\;

Dated ot Kampala, this -—-—dee day of oo (5 G - 2018,

A.G. JUSTICE OF SUPREME COURT
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IN THE SUPREME COURT OF UGANDA
AT KAMPALA

{CORAM: Arach-Amoko, Opic-Aweri, Mwondha,
Tibatemwa-Ekirikubinza, Nshimye; JJSC)

CIVIL APPEAL NO. 11 OF 2017

BETWEEN

1. BUSONYA JAMAADA
2. WANYENYA SHAMIM :onnnnnnnunnnunnnc APPELTANTS
3. MAGOOLA AFUSA

AND

iAppeal from the dectslon of the Court of Appeal at Kampale (Kasuls,
Buteera, Barishalki; JJA). Dated 24th Detober, 2016 in Civil Appeal No.
90 of 2009}

JUDGMENT OF M.S.ARACH-AMOKO, JSC

I have had the benefit of reading in draft, the Judgment of my
learned sister Hon. Justice. Prol. Tibatemwa-Ekirikubinza, JSC,
and I agree with her decision that this appeal should be
dismissed with costs to the respondent for the reasons she has

given in her Judgment.

As the majority of the members on the Coram agree, this appeal
iz dismissed with costs. We uphold the Judgment and orders of
the Court of Appeal,

Ekdsaranr LR A R LR EE S AR E L

Misi ARE.EH'AMDKD
JUSTICE OF THE SUPREME COURT



THE: REFPURLIC OF UGANMDA
[N THE SUFPEEME COURET OF UGANDIA
AT KAMPATLA

Coram: Arach Amaolzo, Opio Awerl, Mwondha, Ekirikubinza, Nshimye JJSC

Civil Appeal Mo, 11 of 2017

Betwoon
1. Busonyva Jamaado |
2, Wanyenya Sharnirn. ceesccAppellants
3. Mapgoola Afusa j
Ard
Devid il o huh i iifuaiinsiniina e Reaprment

(Appeal Irom the Judpment and orders of Kasule, Buteera, Barishaki JJA of
Courl. of Appeal at Kampala. Civil Aopeal No, 90 of 2009 dated 249 October
2016)

JUDGMENT OF MWONDIIA JSC

I have had B opporlunily of readmg in dratt the judgment of my learmed
sister Tibatemwa Ekirluhinza J3C, T agree wilh the anadysis, reasons and
the arders proposed, By way ol emphasis, | wish to add that issues of fraud
il pleaded must be carefully considered. The principle laid in Farm
International Ltd Farah Vs Mohammed Hamid Ferih Civil Appeal No. 16
of 1993 (BC| has to be born in mind. Tt states:

No court will allow a person to keep an advantage which he hus
obtained by fraud, Fraud unveils everything, the court is eareful not to
find fraud unless it is distinctly pleaded and proved. But once proved,
it vitiates contracts, judgments and all transactions whatsoever,

Il wae submitted by counsel fur the respondent ac the Courl of Appeal that:

The appellant had tried to fraudulently apply for a grant of a special
certificate of Title {o the suit property when he knew that the original
was with the 280 respondent, This was a brazen attempt by the
appellant to defeat the late Taibu Magoola’™ interest in the suit
ptoperty after he had been challenged by the respondents [now



appellants) to prove repayment of the loan to the deceased. This
conduct of the appellant does not render him a credible witness on the
izsue of repayment and/ or excuse of the interest.

The leamed Justices of the Court of Appesal came L Lhe rnghl decision when
thew decided;

We are of the considered wiew that though the suit was properly
ingtituted by way of originating summens under Order 37, R 4 of the
Civil Procedunre Rules once allegations of fraud were introduced in the

affidavit in rejoinder, an ordinary suit should have been ordered by the
trial Judge.

| am of the view that the intreduction of fraud in rejoinder afidavit vitiated
the nature of course of action and hence the need to strictly plead the same
s41 Lhal the opposile parly [le o proper stalement of defenee n the imteres) of
Justice. 1 agree this appeal should fail.

The orders o the Courl of Appeal are upheld that the hle be sent back to
High Court for retrial. Each party to bear ite own costs.

Heer

l-ll-:- ..II ¥

Dated at Kampala this dd".- af o Lo T

:'ji-".-':_l..:_' ,L_L i
I'n.{wnnclha i

Justice o the Supremme Court



