THE REPUBLIC OF UGANDA

----------------------------------------------------------

Before Hén’* ﬂé&‘y Justice Faith Mwondha, JSC

. K
Rullng o S8 SH l

This appif&éfi‘i&ﬂ'was brought by Notice of Motion under section 40 (2)of ‘the
Criminal Procedure Code Act Cap 116; Rule 42 (1) & (2) of the Judicature

(Supremeggggrt::Rules) Practice Directions.

The applicant, 46 years old currently a convicted prisoner is seeking the following

orders:- e Eﬁ

a) To be granted bail pending the hearing and the determination of the appeals

o
b) Consequentlal direction to regulate bail

The grounds supportmg this application are contained in the affidavit attached to
1hoo

the Noticg 5t Métion but among others briefly stated as follows:-

raced
i) That he has a constitutional and legal right to apply for bail pending the
t L
hearmg and determination of the appeals before this Court.




ii) That hc Was convicted and sentenced to death on the 2™ of September 2013 ..
?:t‘:lI_ld'WﬁS resentenced to 20 years imprisonment on 25" October 2010 by
the ngh court at Jinja (after mitigation of sentence). That on appeal to
';‘:the Cotfrt of Appeal the sentence was enhanced to 27 years imprisonment |
on the 15th January 2015. '

111)Tha1 belng dissatisfied with that sentence he appealed to the Supreme Court
‘on both conviction and sentence in Appeal NO. 8 of 2015

iv) That the appeals were fixed for hearing the 4™ time on 26" May 2015 but the :
iproceodings were stayed by this court.

v) Thét He ‘has already served a substantial part of the unconstitutional and |
fil"Fé”géiI ‘enhanced sentence of 27 years imprisonment starting from 2"
gépt’éfnber 2003 which totaled to one and half decades spent in prison. '

vi) That hé i§'a victim of a severe chronic illness condition and has no sufficierit
tréatiient and care in prison. |

vii) “THat He is a first offender without previous regard or bad character

viii) '-Tﬁett"’*ﬁd’e has never been granted bail and failed to comply with the
‘dontlitions. g

ix) That it'is’in the interest of justice that this court exercises it’s the powers and
‘Hlééretlon to grant bail pending appeal. s

X) That‘thb'apphcant has sound and substantial sureties

xi) That there is a possibility of substantial delay in hearing of the appeal.

B if: Is.

The respondent filed an affidavit in reply deponed by one Irene Nakxmbugwe a
are ’?Lr. i

semor state Attomey of the Directorate of Criminal Prosecutions, Kampala. She

P g

stated as follows -
r. | 8485 4 : i
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1) That there is no possibility of substantial delay in the hearing and
‘;defennination of the appeals as the same have already been fixed :for
hearmg on the 14™ March 2016.

i1) That the probab1l1ty of success of the appeal is minimal.

iii) That his allment is not an exceptional circumstance as it can be managed in
’pl‘lSQI’l because it is not so grave.

iv) That the. offence of murder of which the applicant was convicted involved

personal violence.

V) Thiat the appellant has failed to prove to court that he has substantial sureties.

:
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Backgrouind

The brief glpackground of this application is that the applicant filed appeals in Court
of appea{,xang. two appeals which would have been consolidated to make it one
appeal since they were on the same subject. They were Criminal appeals N0.8 of

2007 to the Court of Appeal filed in 2003 and NO.8 of 2015. 20

On 15" March 2007 the appeal was heard by the Court of Appeal and the same
was disnfi§§gdi ‘the conviction and death sentence were upheld. He was A3 and he
appealedff"tb'-tﬁef“ -SUpreme Court vide Criminal Appeal NO. 8 of 2007. The appeal
was not }iearﬂ by the Supreme Court because of the Susan Kigula case decision in
2009. The decision among other things directed that all matters pending before it

e _{;‘;r 15
and those in court of Appeal be sent back to the High Court for mltlgatxon for
purposes: =of fa;r hearmg

l t ¢

The file Was ﬂseqt back for mitigation and the High Court after mitigation reduced

the sentence to 20 years instead of death and the conviction obviously remamed

bz
This was: on 25lh October 2010.




! : .
He agamf appealed to Court of Appel against conviction and sentence of 20 years

Sp—

vide Appeal NO '75 of 2012. The appeal was disposed of on 15" January 2015

wherein he lost the appeal when the conviction and sentence were upheld and in

fact sentefnce was enhanced to 27 years.

He agam_;appe_al'ed to the Supreme Court against both conviction and sentence vide
Criminal_gAppea_l;.NO. 8 of 2015. The appeal was fixed for hearing in the Supreme
Court on26th May 2015. The hearing did not take off because of the application .
A2, co- aécused W1th A3, made for stay of the hearing until his appeal in the Court
of Appeal was heard and or disposed of. The Court allowed A2’s application and

the hearnhg wals stayed pending completion of A2’s appeal in the Court of Appea' |

Aty ¥

(see Rulir g of the Supreme Court on record) indefinitely A2 had only appealed:'

against s ntence in the court of Appeal.

The Supreme Court before making the order of stay of proceedings had observed

wappiesig L

that A3’s papers (Applicant) were in order and his appeal against both conv1ctlon

i
and sentence could have been heard and determined as anticipated. Al requested

court to proceed to hear the appeal against conviction though he had not appealed
fC

to the Su reme Court The justices urged the Court of Appeal to expedite the
Mo WiS ;Il '

hearing of AZ’s -appeal on sentence so that the appeals against conviction and ‘

n‘ ‘1 n}
sentence could ’oe heard as soon as possible.

l 3 :'F!
Represelrﬁattm
The appllgcant A.ienyo Marks was present unrepresented. He said that he had been
let down hy both prlvate and state brief lawyers in that there had been no effective
representatlon. He said he decided to exercise his right under Article 28 (3) (d) of

the consti tutlonr Th1s court allowed him to proceed with this application.

The respondentwas represented by Sharifah Nalwanga, senior State Attorney.
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The applicant ﬁ]ed written submissions and he substantiated on them.

He statetj that the likelihood of substantial delay was prominent and the same has |
already occurred from the time this Court stayed the hearing of his appeals until

Als appeaI agamst sentence in the Court of Appeal is disposed of and that it will
be after tqat that the appeals of A2 and A3 will be heard together as they were on:

the same subJes_;‘g,; That it is now 9 years which had lapsed since the filing of his

appeals. That the fixing of the appeal on 14" March 2016 is a fifth time of fixing.
That his '!co-zappellant A2 seems not to have interest in the appeal. That the DPP
does not seem to be ready since he was ordered to file the reply to his written
subm1ssmns by the 28" January 2016 and the applicant was supposed to file his
rejoinder’ but o ' date they had not filed and consequently he has not filed his
rejoinder; A&ld COurt had ordered that the rejoinder is filed by 9™ February 201 6.
With the abe%fel it was likely that the matter will not take off. ‘ 29

e E,_ L b W
He stated t}|1at the appeal has high chances of success since the entire trial was a

nullity.
l.' a1

He told qqur{ that he suffers from chronic ailments and the medical reports were
attached on Jhe yy.rltten submissions. The offence he committed was a duty offence
and the c‘luty ,qu executed on people who were armed and were armed robbers.
That thls;caxmqt be construed to be an offence involving personal violence since it

was comxﬁntted ,m self-confidence.

He said Md‘t ‘He perused the affidavit in opposition to the application for bail he
affirmed he* haqll substantial sureties of which he had given particulars as per the

record. They were willing to comply with the bail conditions imposed by court.

Sharifah .}P;zFPHl)’ objected to the application and relied on the affidavit in reply

which We}g.qepoﬁed by Irene Nakimbugwe.

5




She subniltted that for 9 years the appeal was not in Supreme Court and the delays
were beéause 6f certain procedures not followed by the applicant when he

fi’

appealed {lo SUpreme Court, so the appeals could not be entertained.

That to eonclude that the same thing will happen on 14™ March 2016 is a

speculatlon‘. g

She stated further that the chances of success of the appeal is minimal since it is~

J

only prer!nmed on enhancement of the sentence. She further submitted that the
ailment t’ne apphcant was suffering from could be managed in prison as it not so

grave. Tl;e e vidence of ailment is embodied in old medical reports and this can’t be

ably rellﬁi_d- pg. She argued that the applicant being a police officer he exerted his

force on'ighe:i victims and murdered them. That therefore the offence involved

personal @wolence of which he can’t be released on bail pending appeal. 33

Iémhaﬂ;

She statch that he failed to produce substantial sureties since none of them

produced a certlficate of title for land they have or sale agreements. That surety
NO. 2 dldn t i)fdduce the ID of the school he teaches in and Surety 1 failed to prove
that he had % ﬁﬁlrmanent place of aboard. Surety NO. 3 since Kiwanga in Mukono
was a vety wide area.

'»l’ l[

She however Stated that in the event that the court was inclined to grant ball

1 o
v )

stringent conditions should be imposed.

The applldai;xéffiii”’reply said that surety 2 has the official ID from the school and is
willing tcpr1ng it to court. Surety 3 has an agreement in respect of Bibanja holders
at Kiwanga and]a certificate of title in respect of Surety 1. That they will produee |
them if th OSei are the conditions that are set by the court. |

Considera ioh bf the application’
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Section 4}‘0 (2) ef 'the Criminal Procedure Code Act provides, “the appellate court

may if it sees ﬁt fldmlt an appellant to bail pending hearing and determination

\ |¢|

of the appealﬂ » Rule 6(2) provides, “subject to sub rule (1) of the Judicature
(Supreme Court) Rules the institution of an appeal shall not operate to

suspend ‘a'ny‘\'éeﬁience or to stay execution, but the court may

a) in :a‘ny{ _‘ci'_'filg-ninal proceedings, where notice of appeal has been given in
aceordance with 56 and 57 of these rules order that the appellant be
releaéédierfl bail.

b) sectlon 132(4) of the Trial on Indictment Act (Cap 23) provides “except

in eases where the appellant has been sentenced to death a judge of the
Hi;il (lsl‘mjlrt or Court of Appeal may in his or her discretion in a case in
\Vh;éni;ﬁ éppeal to the court of appeal is lodged under this section grant
ba l penll;lrlg hearing and determination of the appeal. 33

el i'l‘:

The celebrated authority on this subject of bail pending hearing and determmatlon
5% o i !

of the ap[beal is Arvmd Patel v. Uganda Supreme Court Criminal Application NO 1

PI;L l
of 2003. Fhat L:ase relying on a number of cases like;
s bl 0

(1) Akbarrﬁh sJurp]a Kanji (1946) 22 KR 17

(2) Miralj ¥ Repubhc [1972] EA 47

i\ —; 'ﬂ
3) Chlm’r-lmbhl v Republic NO. 2 [1971] EA 343

fh, e

The appl@a(nt,mted the Arvind Patel case in the written submissions.

|
The caseé referreql to above were cited in the Arvind Patel case. They all agree that
the conmheratxons that may be taken into account while considering bail pending

hearing a q;determmatlon of the appeal are as follows though I hasten to add that

these are not exhaustlve
i dug
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1) Th= appeliant is a first offender

2) They appeal had been admitted to hearing

3) That a' delay is expected between six to eight weeks before the appeal is
heclrd (Akbarall Juma Kanji case [1946]22 (1) KLR 17 or delay to take
between twelve and twenty four weeks before the appeal was heard
(Chlmambhal case cited supra) summarized as substantial delay

4) The offence of which the applicant had been convicted unlike the offence of

\
Kanjl (Supra) was not one involving personal violence

5) The appeal is not frivolous and has a reasonable chance of success
Pl . : i s
6) e&.?}ii!le‘r’-ﬁhe applicant has complied with bail conditions granted after the
ap Ii’éﬁﬁi‘s’f'eonviction and the pendency of appeal %

In the c Hsie;-oifi (lllhlmambhal (supra) Haris J concluded “the principle damage
against T}lﬁlglljlit{he court must guard in granting of bail pending appeal IS of
course that the'appellant may in the meantime either abscond or commlt
further oii'!feEIlIlc]eks.whlle unlike in the case of getting bail before trial there is

usually no d]ama(ge of his destroying evidence or interfering with witnesses. In

regard to t the pOSSIblllty of his absconding a material consideration is the
; tHII JE

length of the term of imprisonment against which the appellant is appealmg
s i

for clearly the longer the term the more likely he is likely to abscond and

Ui | iy
possibly to leave the country.....nevertheless it seems to me that this may be

|
more of &' ql;lesflon of conditions to be imposed rather then one of his grantmg
,;|i I | it
bail itself. . ‘_! A i 03

5
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Oder JSG ;n rthe case of Arvind Patel (supra) pointed out that, “It is not necessary
3TN
that all con ltmns should be present in every case. A consideration of two or
£ 5 ll
more crlterta (may be sufficient. Each case must be considered on its own

1y |

facts and cmc.umstances
‘Ift !lﬂ |
it
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The appl a 1d court that he was first incarcerated on the 15™ December 2000
and the natt@r was completed in 2003. When he was convicted and sentenced to
death in| the HLgh Court at Jinja. In 2007 the appeal against conviction and
sentence H in this court by the applicant and in 2010 during mitigation of
sentence \?;/as reduced to 20 years imprisonment. He appealed against the sentence
of imprlsohﬂ;én’f of 20 years and the Court of Appeal enhanced it to 27 years. He
appealed. agamst the sentence of 27 years in the Supreme Court. The appeal was

fixed to be h@ard on 26" May 2015.

The Supreme Ooﬂxrt stayed the proceedings indefinitely until the co-accused NO. 2s
by iy

appeal agalnst sentence was disposed of by the Court of Appeal. This was in

Ruling 01 J 26 May 2015 in Criminal Appeal 08 of 2007. $

L|l“

Those hard, ;fa¢1;s| above cannot be over looked by this court. I am of a well-

considered . VU;,W that the possibility of further substantial delay is eminent. The
applicant| )sq;g,that the substantial delay has already occurred and I accept that

statement hwl}th(gut reservation. The DPP who was directed to file written
submissi nq qu part1cular dates in January has not filed and the respondents

counsel emor State Attorney Sharifah did not say anything about it. It is not
‘E"lt { |18 ' I
surprisin thlat the DPP is far from ensuring that the applicants appeal takes off

1|{ Ug

despite t'e ap‘t fhat in the affidavit in reply it was stated that “ there was no
Yilsel nE
possibilit of substantlal delay in determination of the appeals. Having been fixed

to be healrtf dﬁ‘FM‘h March 2016 is not a guarantee that it will be heard. This was |
not the fnlst‘: ‘ﬁiﬁctlhre the applicant had already stated that the fixture on the' 4

March 2( 16 ?k fhé 5™ fixture. Equally on the 26" May 2015, it was fixed but what

came out spéa’kfs for itself. i e

0 n‘; ; .
The right Eail arlses from the presumption of innocence which continues in- my

Loy 11[
view as long'as SOmeone decides to exercise his right of appeal. That is why higher
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constituti
the land }
exists. Thi

human b

whether fi
It prov1d

charge a

1' f,_.

A pp{:al are provided in the Supreme Law of this land as embodied in me
o1l -liltll the dissatisfied party exhausts those rights in the highest court of

SEHIEL IS

n this country. As long as the appeal lies the presumption of i mnocence

"F‘[‘

his ms so ‘because courts can make errors because they are rnanned by
emgs He or she cannot be denied the benefit of doubt to determme
¢! dlql th,fe act or he did not. Having said that, Article 28 (1) is mstructlve :

S, *‘In determmatlon of civil rights and obligations or any crlmmal

person shall be entitle to fair speedy and public hearing before an

len:f'gm'i impartial court or tribunal established by law”. From the

independe T?_ﬁ; 1

above it i

occur arn

i

jeopardy.

i

In additlc
the 26" M

'.'sé gﬂéﬁ?’that the substantial delay had already occurred and it continues to
f bﬂ{rr&ilﬁsly this infringes that provision and fair hearing is already i

1ili:l

t‘ IHHn

n, it cannot be true that the reason why the appeals could not be heard on

'\I’k:

§
y 2015 was due to the applicants/appellants failure to comply with the

procedurés as counsel for the respondent argued. The reason the Justices of the |

Supreme!
Ruling. T
Court of A

Court

lI’

fhve for staying hearing of the appeal were clearly stated in the
e dq .:

he apphcant/appellant had no role at all in it since he was neither the

1! 3
ﬁ)edl nor A 2 at the same time when he was A3 so there was no way he
I ni L

could have 1nﬂuenced the Court of Appeal to dispose of A2s appeal expedltlously

1

gl

to facilitate he[ hearmg of his appeal. (But even if that was the case, it has been

stated ov
justice an
instructlv

undue r

2f ahd, over again by this court that rules of procedure are handmaidens of
d: are ribt meant to defeat it. Article 126 (2) (e) of the Constitution is very
e;?¥ tg‘&)rpVIdes, “Substantive justice shall be administered without

=gaf*d‘tb technicalities.”The argument here is that if there were any

procedurcﬂ @ﬁ%n‘slthe applicant was guilty of i.e. failure to comply with, which" i

not the ca’lsé 1n thls case, the fact that A2 had only appealed against sentence in the

[
\
'l

! %
i‘ﬁ%}
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Court of pe

the same: . V.

the courtj gt ¢

convictioﬁ‘j aﬂﬁ "S;éntence and so the same could have been disposed of instead‘ of

delaying

tH ‘_dISPOSB.I further in my view and staying the proceedings in Cnmmal

Appeal N0§ of 2015was nothing but merely sacrificing justice at the altar of

technical

I find no

appeal in;

tieS to say the least.

l‘iiﬂF

logtc 1n the respondent’s counsel’s submission also to the effect that the

the Supreme Court had not been there for long implying that there was no
i“ i d k

delay. I cannot accept this blatant misdirection on part of the respondents eounsel

The fact

fﬂh «P-;‘ Lt

of the matter is that for almost 15 years, the applicant appeal has been on.
4.0 g L

the shelyes. qu the various courts which took their time to dispose of th

applicant

[ & l"di 15

;/Appellants appeal. This is an injustice which boarder’s cruelty and
LSRRI b

torture and: a:re apParent infringements of the applicant’s rights as provided in, the

e ;l i

1995 Constitutlon as amended. As I said herein above, it infringed Article 28 (1) of

1Lﬂ|h}

the Constltutlon

!I.l\:i‘f ‘1'

On the conslderatlon above alone, I would have granted the application and the

orders so

oy
1%

!Ig\jt there are other considerations that have to be taken into account ‘
1y I

7:'-‘s='n 0

on record. The fact that the applicant is a first offender a fact which was not

disputed

alleged offetL
]

el TRGE
by the respondent. His character before and after the commission of the

ey Y .
aciet ‘his good conduct in prison as per the attached prison report., IIc
WA :

has never att mpted to escape for almost fifteen years he has been in prison. He is

only 46 yeat*s ef age which means he has spent a substantial part of his youthful

P “!gérul

sli o JiF oy

age in prison. He has children who have been deprived of his parental fatherly

care, wis

did not mvbltvé personal violence as it was a duty offence where he was acting in

hat iy
dom and direction. He told court that the murder he allegedly committed

11
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As for tke ppSSlblllty of success it is difficult to tell since there is no recorql of

appeal orj memprandum of appeal on record. But maybe the record of appeal is: not
very cruciial |]at‘ thls point. But definitely the appeal is not frivolous since the‘

Supreme Cc;n't _][uSthESS before staying the proceedings on 26" May 2016 had

found it tp be' proper for hearing and all documents had been filed.

SN
The con‘,td,eLatlpps as stated above namely substantial delay. Good character

coupled wnh hp,vmg a family the appeal not being frivolous are strengthened by

the fact hat he produced substantial sureties to the satisfaction of the court to E
ensure h]S pLeience in court as and when required to do so. I would grant thlS

applicatlon and release the applicant on bail pending hearing and determmatlon of
Ei luul |l] (=
the appeals on the following conditions

{4l ”-"ti |
i) Depo § tﬁcaah bail of Shs 3,000,000/=
ii) The: ﬂl‘ﬁt; fsprety to deposit a certified copy of the certificate of title of his

T ;Anent place of aboard and surety 3 to deposit a certified copy of the
-'_I il

sale agreement of his permanent place of aboard to the Reglstrar

t i ey By
;%Ere&ne Court while surety 2 has to deposit the official identity card of

h al
the'scpdol in which he teaches.

Q J|!! Tt Y
ii1) The ee Suretles by the names of : Surety 1- Acoti Sam; Surety 2- Osogo

t b l
M@SBS 'Ogwal; Surety 3- Ocheng Julius Peter are bound in bail bond of

L\ i !Ihi
14 5 Nhlllcn Not cash each

iv) Thy ‘aﬁplﬁcant should be reporting to the Reglstrar every fortnight at 9: OOam

|=14.
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la this 17" day of February 2016.

dha,
reme Court
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