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" M{:i~#~ANEOUS CRIMINAL APPLICATION NO. 05 OF 2015 : ;:;;;~, ," I: ~~r~l! ' .'.' 
(ARIS,~;;:l, ;~~~Ji!OM CRIMINAL APPEAL NO. 08 OF 2007 AND NO. 08 OF': .:: 

UiltJIlj 2015 SUPREME COURT) 

Alenyo l\Jat~'~~3) Applicant 
f··.:, !r 

, ' ! Versus 
, • {I 

Uganda., .. ~, .. ~;. i:.:~~ Respo n d en t 
, ': ~ ;; 

Before f{~~~ ~~l~ Justice Faith Mwondha, JSC 
~,: . I 

i 
:; . 

• '~[;I(i:l· f Ruling :~' ._. II".: . 

This appJfSiri:8~Hwas brought by Notice of Motion under section 40 (2)of ~the 

Criminal ~Proc~Gure Code Act Cap 116; Rule 42 (1) & (2) of the Judicature 

(Supremer9AMJ;i(Rules) Practice Directions. 

The applicant, 4q years old currently a convicted prisoner is seeking the following 
orders:- . . c!.S' 

., ! 

a) To!~~ f-,~~Jlted bail pending the hearing and the determination of the appeals 

b) Consequential direction to regulate bail 
, .' ~ i: 
I: ; ': ~,: 

The grounds supporting this application are contained in the affidavit attached to 

the Notic~Cf.fjM6tion but among others briefly stated as follows:- d;:! 

f'r )c:~:' : .1 . ~ 
i) That.,he has a constitutional and legal right to apply for bail pending the 

, (d:P_N:::i . 
;heaHrig"and determination of the appeals before this Court. 

1 , ; ,- 

~, ) 
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, ' '·0 .i 

r,: c' : ' ,:~ j', ' 
ii) Th~f h~' ~a's convicted and sentenced to death on the 2nd of September 2013 

,]~~ci, ~~~ resentenced to 20 years imprisonment on zs" October 2010' by 
.¥." ::. :_. "':::';1 

~the lIlgh court at Jinja (after mitigation of sentence). That on appeal to 
"'!. ' '~':.;: • 

~th~,<;'9¥Tt of Appeal the sentence was enhanced to 27 years imprisonment 
~~: ",: J i:: th 
jon tlie 1'5 January 2015. 

o fJ \?j i:'~~~ .:::. !; :: . . 
iii)Th~:t{E>~#g::dissatisfied with that sentence he appealed to the Supreme Court ' 

'() ~-~ I;~' ~:_;;~ " .! 

?n both conviction and sentence in Appeal NO. 8 of 2015 

iv) Th~t the appeals were fixed for hearing the 4th time on 26th May 2015 but the, 
_'. : " : 

lpro~e~djngs were stayed by this court. 

v) Th~t"!n~ '1-rtis already served a substantial part of the unconstitutional itnd 
liltP6i~al ~enhanced sentence of 27 years imprisonment starting from' 2~P 
{~;~MM~er 2003 which totaled to one and half decades spent in prison.' \!:" 

vi) Thr h&:is!a victim of a severe chronic illness condition and has no sufficierit 

ire~tmelnt and care in prison. 

vii) ~'ifK.a~Pie:is a first offender without previous regard or bad character ;,: 

viii) \rPl~fiiHe has never been granted bail and failed to comply with the 

~drIi1'iiidns. 'h~ 

ix) Thantqi~;r.tri the interest of justice that this court exercises it's the powers and 

tMIJ6i!~lf6n to grant bail pending appeal. ' ';! 1 

x) Th~t!Hl(rkpplicant has sound and substantial sureties 

xi) Th~t;:tlrefe: is a possibility of substantial delay in hearing of the appeal. 
h,t!1~(~:i~,i:' t"~;T 

The respondent filed an affidavit in reply deponed by one Irene Nakimbugwe a , 
rlF'c;i{q~:: i 

senior-state Attorney of the Directorate of Criminal Prosecutions, Kampala. She 
~<~"'h. ,'" l"" : !Il t .' '~:.. 1.j '., 

statedas follows:- 
"I " . :. _, 
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i) Th~fJheF~ IS no possibility of substantial delay in the hearing and 
.~ :'f: 
fdet~trPipation of the appeals as the same have already been fixed .for 

~~~riri~:bn the 14th March 2016. 
1 . :i :~ 

ii) Th~t.'the prpbability of success of the appeal is minimal. 
~ " j 

iii) That his ai~ment is not an exceptional circumstance as it can be managed in 

lpri.~~~ ;~ecause it is not so grave. 
~. "', '; .: J .. ~: 

iv) Th~t :th~ offence of murder of which the applicant was convicted involved 
f '.' ' 

'personal violence. 

v) Th~t the appellant has failed to prove to court that he has substantial sureties. r: ... ' ~: !' I : 

itl Ihf'd" .. I .. ·t... . ... '7" ; 

Background .: : 
I~k:l :~ em, ~ '. ;: 

The brie~!l;J.!\sI~~~ound of this application is that the applicant filed appeals in Court 

of appeatl1f!0~ f~o appeals which would have been consolidated to make it one 

appeal sinp~.'thr.Y, were on the same subject. They were Criminal appeals NO.8i q( 

2007 to t~Y·,Hm1it.of Appeal filed in 2003 and NO.8 of2015. , (fg 
On 15th Mafcfi ~b07 the appeal was heard by the Court of Appeal and the scrrri~ 

was dism1~~s~d!r1J~e conviction and death sentence were upheld. He was A3 and he '. 

appealedftbq~~;Bupreme Court vide Criminal Appeal NO.8 of 2007. The appeal 

was not 4.Hl;l[ld by the Supreme Court because of the Susan Kigula case decision in 
1'- , 

2009. The decision among other things directed that all matters pending before it 
1 bcu:Lk::hr':; i '0 ' , .. .. , /9 ~,. ~ 

and those iri COlIrt of Appeal be sent back to the High Court for mitigation for 
~ .' l'" i 1. ~'l': : .. , ' Ii' : j. ',:' ~ I ~ • .• " 

purposes tof faiv hearing. 
hce ~h(~1 o' 
j ; !l 

The file ttf~~~~~,t: back for mitigation and the High Court after mitigation reduced 

the sentence to 20 years instead of death and the conviction obviously remained. . Fb~ :;:}'·i~; .; ~ " .' 
ThIs wason 25' : October 2010. 

1,; ,t,t~~;}1 tr j 
~,~_t.) '" .;J~ .r: 
I . i 0 

tWO 1:he,h 
r . ;: ! ; 
\{n "(~ Ib'i:! r .. ".. .' / 

,i .- 
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He againr~pp~~led to Court of Appel against conviction and sentence of 20 years 
t'~!":d'~;»I; .: 

vide ApJ~~l~~~ )75 of 2012. The appeal was disposed of on is" January 2015 . ; . , 

wherein bd l~'s~ :~he appeal when the conviction and sentence were upheld and j n 
J~,.,< ~>i: .-~ :;: (~ .' -: 

fact sentence.was'enhanced to 27 years. 
-r:.' . " '. ~! . ~ 

t. " , ~ ~ ; '; 
He againjappealed to the Supreme Court against both conviction and sentence vide 

-1. ' . . I., 

CriminaliAppea(NO. 8 of 2015. The appeal was fixed for hearing in the Supreme 
~" " .r: : 

Court onr26't~ May 2015. The hearing did not take off because of the application, 
.• • • • ~ ': I ~ 

, • ' I" 

A2, co-accused ~ith A3, made for stay of the hearing until his appeal in the Court 
t ;, . " '. 

of Appeal was heard and or disposed of. The Court allowed A2's application and 
j' ·~T)"· "', '," , 1'-' 'L'r' ./ .....•. ,; -; : •. ) 

the heari~'~'l}ya:,~,:stayed pending completion of A2's appeal in the Court of Appe~l 
j;J:!t.l': ~'iC, ,1 . 1 ,>. , 

(see Ruli:~~ ;6rtt:~e Supreme Court on record) indefinitely A2 had only appe~l~~ " 

against s~ntemce in the court of Appeal. 
::n.~ "'j' l,~,::,-~.,~ 

The Supreme Court before making the order of stay of proceedings had observed 

that A3 ,~'~~~~it~APPlicant) were in order and his appeal against both convicti~~ 
! hl111d,li, ' ',!: . ~ 1 . L.l . ~ 

and sentdnce, could have been heard and determined as anticipated. A I requested 
~~.~'('.,--,I ;\/,~"~r , ~J'~ 

court to proceed to hear the appeal against conviction though he had not appealed 

to the S~~~~~:~:: Court, The justices urged the Court of Appeal to expedite '~h~ 
j; ,,),. "J-[" " 'J(I 

• 1'1; VV!! - '! ;, i • •. ,:-. 
heanng of A:218, .appeal on sentence so that the appeals agamst conviction and 

.~~~ 1,ii'f:.S:;-_:;! "'.~;-~ 
sentence could,be heard as soon as possible. 

~):~; : C! nI-'~-' ;;(1 
i " 

Represe?~~iR~': ; , 
'j /":! :,;,iY'- 

The appl~S:f; ~ienyo Marks was present unrepresented. He said that he had b~~n 

let down ~Y:~9~t~,'private and state brief lawyers in that there had been no effecti:v,~ 

representrfj~q~:;~f said he decided to exercise his right under Article 28 (3) (d) .qf ' 
the constf;~£~~:~his court allowed him to proceed with this application. ;, cd . 

(" , ," 

The resp~R~'~~as represented by Sharifah Nalwanga, senior State Attorney. ';i:' 

1; f iL;, ';:: ; :J!l 
'j , '\; - ,; 4 
~~((llljc,'~n: : 
t ,i I ' rl r i '; I~. 'f 

~ t::l !'i~(I'I~ ': 
1 ' 

t-j-1 , "",f 

" , " ',:' 
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The applJ~k~~':;~i~B written submissions and he substantiated on them. 
1d:~i:i;.j l:td- 

He stated th~{t~~ -likelihood of substantial delay was prominent and the same has 

already of¢~t~~d~from the time this Court stayed the hearing of his appeals until - 
1 - " , ' s, 

A2s appd~lag~iIi,st sentence in the Court of Appeal is disposed of and that it will 
1_,:-'·",;1 i '" ;,!;; 
!~1~A'~ ,i. :i~~#. J 

be after tpat tljatthe appeals of A2 and A3 will be heard together as they were on ' 

the samer$u~e~t:! That it is now 9 years which had lapsed since the filing of his 

appeals. That the' fixing of the appeal on 14th March 2016 is a fifth time of fixing. 
I 

That his };0_1~p]JeUant A2 seems not to have interest in the appeal. That the DPP 
~ ; : 

does ~o~I~~l~r:i f~ ,be rt:ady since he was ordered t~ file the reply to his writt~n 
submissions-by .the 28 January 2016 and the applicant was supposed to file hIS 

rejoinder! b~tt:t~; : date they had not filed and consequently he has not filed ~his 
rejOinderk'~(~rf€6urt had ordered that the rejoinder is filed by 9th February 201i6~ _ 

With the ~q~(~t was likely that the matter will not take off. is 
keilr ~!:: 'I,i 

He stated that the appeal has high chances of success since the entire trial was, a 
h ,tlh;'<'C! ; .r: 

nullity. l, ":',' -: : 
,ii. helL :,[I'i : - L' 

He told ~9¥~i:'rt he suffers from chronic ailments and the medical reports WIN' 
attached R.r.:J:~~, ~ritten submissions. The offence he committed was a duty offence 

and the ~\lt\Y!I~~~ .executed on people who were armed and were armed robbers, 

That thisfqapjnq~l!~e construed to be an offence involving personal violence since, :i~ , 

was com~i~t~fti~h self-confidence. , ' ( . 
I ' 
1 ~. 

He said ~~~{'H.~:iperused the affidavit in opposition to the application for bail' he 
J ;i,' i. - , : ( 

affirmed Ritfl;tlfl.G~l;~uqstantial sureties of which he had given particulars as per th€f 

record. Th~/-w~t~ willing to comply with the bail conditions imposed by court. 
i ' .. ' , 
f 'i 

Sharifah It-9-d~P)Y objected to the application and relied on the affidavit in repJ~ 
I" ~ • 

which wl'~~~~rd by Irene Nakimbugwe. 

ILl r"i ' i'd'" , ',: '~ •.• ~ 1 - , I.,~ • 5 
!' ' t - ' It.~:H '!l'JI;: 

t .. itfl",_.:" ',C'I i~: l :: J ~ l.!-. ~;; : 
I ; ::; t ' ! ,i: 

Ihith! 1~11:11 

lln~ 'jl;;,V;': 

i. !l 

! 
; '~' ... 
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. ... .. ~,j:wii;:;~!i\ . . t < 
She subniiH~;d: t~~t for 9 years the appeal was not in Supreme Court and the delays 1, ,.-' . 
were be8~us~I:-;~f certain procedures not followed by the applicant when; he 

:~:a::tf~~1tim::o:~ s:~: ::~~:IS:i:;I:a::e:e ::te:::n:arch 2016 is a 
j ~ " r' . ';' '. 

speculation. i " 

Ii. ;, U;1:t j;>f , 
She statett:tWt~~t-that the chances of success of the appeal is minimal since it is ';;' 

I . ,', i.'l i 
~-" ;,; :' i' : . 

only pre~ised len enhancement of the sentence. She further submitted that : the l . , .: 'i, ,>' 
ailment the applicant was suffering from could be managed in prison as it not so 

j :.' 
grave. T~~:~~'~(Nu~e of ailment is embodied in old medical reports and this can't, be 

l !; '.;'! "' i ., .. 

ably reli1~g8~:. :~~~ argued that the applicant being a police officer he ex~rted. his 

force on t!h~ILjy~<?tIms and murdered them. That therefore the offence involved r :.1 I'! 

personal holerice of which he can't be released on bail pending appeal. 
;I;:(ili ij,ll~ilj 
l' , . J ~j~: 

She stat1P.!. ~ha~'! he failed to produce substantial sureties since none of them 

produced} a ~'ertlficate of title for land they have or sale agreements. That surety 
1:.1' fl !.~": .~~] W:i ! ~ < 

NO. 2 didn'tproduce the ID of the school he teaches in and Surety 1 failed to prove 
1,:. ! ~1~~ ; ;' ii : .' .: : 

that he h~,~ ~j,R~~.~:~a,nent place of aboard. Surety NO.3 since Kiwanga in Muk()~o 
.~., .j!"k' ~ U I, , . ;, I 

• Ie • 1 .~ • was a ve . , WI ' earea. 
t(~ c:';!~:Hf"1 . I)~: 

Sh~ howr[V~i;.s~ted that in t~e event that the court was inclined to grant b<;t,1J 

stringent ftPP.~f~I!9rs should be Imposed. i, ,i:: 
I'· ! ,\:' -:;'; ., 

The apPll~a~~!l~!'~ePlY said that surety 2 has the officiallD from the school and is 
j' . "1'; , 

Willi~g t1JJr~IT.gtit~ to c~urt. Suret~ 3 ~as an agreement in respect of Biba~ja holdem 

at Kiwanga fm-~h~ certificate of title III respect of Surety 1. That they will produce 

them if ,:t,i~TI:tf1lihe conditions that are set by the court. .' , , ' 
Consider~~~~r!~fthe application' ' :.'~ 

I: )/ vd {I:~ : 

: : i, ~! ~ ; t ~ f' i 
I" '," i' ',idti 
I;, "~!i!l: .~:i:t . 
! , 

: J:j;Hl; ,i 
)_I'-!(~:J ': 
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Section ~;(4~{~f!th~ Criminal Procedure Code Act provides, "the appellate c6~:r~' 

may if it!~¢,~~,lb~,:·admit an appellant to bail pending hearing and determination 
I.~h~ (!.1 '11 Ii·I· . .~ 

. " ' "." I _'.~ .:.: I r' 

of the appeaV" Rule 6(2) provides, "subject to sub rule (1) of the Judicature 

(Suprem~ :(jj6*~t) 'Rules the institution of an appeal shall not operate' to 

suspend ~."~,st~hnce or to stay execution, but the court may : ' 
j ',," I " r 

a) in r:hf:c:r~rinal proceedings, where notice of appeal has been given, in 

aCfQr.~anff with 56 and 57 of these rules order that the appellant be 

released-on bail. 

b) seJ;tio~ ;i~i(4) of the Trial on Indictment Act (Cap 23) provides "except 
j ", '1"'1'" 'y\ iJ\"riJ'i~l lirt 

in ~ase~. Where the appellant has been sentenced to death a judge of the 
1','" 'f<-i.j;", (~.r' " " r : , ;s~.~~ t~ ~"a.,~ " : . r i i 

High' r~~~t or Court of Appeal may in his or her discretion in a case in 
l ";~"'\I'IA: ~,. i ",' , 'r ~ i;, I .•. !, . I '. - ~ " W~!C~;f~~ ~ppeal to the court of appeal is lodged under this section gra~t 
'l'~ ,{ :;<.)"111-1 ' • '.: 

bal~ _~~?~?'!?g hearing and determination of the appeal. .j3 
I"" J , __ ': r. ~ 

The celebrated .authority on this subject of bail pending hearing and determination 

of the ap:~~\.:! i~~&vind Patel v. Uganda Supreme Court Criminal Application NO;' '1 ' 
1., , tI\l,h1"1 ' ;- 

of 2003. That case relying on a number of cases like; , 
lcjli~ b lit -:r' 

(1) Akb :.f~~in1~a Kanji (1946) 22 KR 17 Ii £;1 ' 

(2) Miral ~y~~~~~blic [1972] EA 47 ; r. ,:, 
,:dlf, .~ilj:';.lf~J;l! ' ; -. 

(3) Chimj;mbhi v Republic NO.2 [1971] EA 343 

The apPl\~;~~\~d the Arvind Patel case in the written submissions. . ,., 

The caseL~~~~~~~ to above were cited in the Arvind Patel case. They all agree t~at 

the consi~c;iJ~~Akthat may be taken into account while considering bail pendi;~ 

hearing ~ck,~~:~lj1lination of the appeal are as follows though I hasten to add that 

these aref:r:b~~!b~.' '! !.flustive. 
["11)" Iu ~I " i:", :H-';'r l' . ~ >1 il j i :I 0, 

,~,'j~~~~:;.: 7 
, , .: .' 

1 " ' 

;--;1;; i:;i 
;'11111-1"]11' ~i' 

, : .I 'j:' i -:! ~~ 
~~~~';~ 

- ~~!;i . oj· 4~ j 1,;,:~j)~II-:F!!i~ , 
j; . , 
I '. I; n;':IJrr(,' 
]-, "'I.' i ·"f 



"I ':: I: ; ?\ 
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, J, C' ! ;: i:, l'i; j , ' 

I) T~:~~*il~t is a first offender 
2) T~~!*~~~~}had been admitted to hearing ; : ' 

3) ::~~~t:r~~i ::;:t~a:j~t:::: ;::4t;1;~~:) w:~ :~f:; ;:;a:~:e:~:· 
be vt¢.*4: t:Welve and twenty four weeks before the appeal was heard 

• ,:.,~ ••• \: , J _ j 

.. ; fiii lJ::I·j 
(C :irrltlm~:~ai case cited supra) summarized as substantial delay . r·~·~· : 11 1 .~ .:~:·i 

4) Th ; 9~f~{lFP of which the applicant had been convicted unlike the offence of 
Kahji '6~~~~a) was not one involving personal violence 

5) Thk<}.p,B~al:is not frivolous and has a reasonable chance of success '. 
, ~ 'i q! ! '. : i 

6) ~~~¥j:Me applicant has complied with bail conditions granted after the" 

ap~i~~!;~onviction and the pendency of appeal ! ~ 

1 f ; i ~ 1" + : ') 
In '" c1~1..;f~!:.!~himambhai (supra) "" J c~ncluded ','the ""?" da~~~~ . 
against N~;i~lr~~e court must guard In granting of ball pending appeal I~. ~f 
course tlt.a(j;t.4¢ i appellant may in the meantime either abscond or commit 

I , 11':J' ',1 t ri 'I ' ; : . ! . .. I. .~ •• i . 
further offeuces while unlike in the case of getting bail before trial there is 

!' otL:lji~; . : (Ii' 

usually 1Q ~~~~:r.~e of his destroying evidence or interfering with witnesses, In 

regard ft~;':~'~~!}t:OSSibility of his absconding a material consideration is the 
,/' .,11 Ir~·id, .. 1 

length 0, t4¢.:~~~in of imprisonment against which the appellant is appealing 
:~~tl''';r;~'i;''i ';:[i_ 

for clea~ly: t~~.longer the term the more likely he is likely to abscond and 

possibly ltpH~~;~:~~ 'the country ..... nevertheless it seems to me that this may be 

more of ~(iq~~~~i~n of conditions to be imposed rather then one of his granditg f ~ ~ I' I 1 ij~ I 

b -I it I,tl'>lg'il~~ i 1ft;' ;, u! UI I se ' '<>',,-, I, ' . 
·1·~·. i' 1 , ~ , 

'lilt ; ~ h w ; j' :! ~ 
Oder JSO ~;_p.i ~fue~;'qase of Arvind Patel (supra) pointed out that, "It is not necessary 

that all J!~~J.W:~!~~ should be present in every case. A consideration of tw~~ ~: . 

more cri~;'~l~~r~~.ay be sufficient. Each case must be cousidered on its ~i~ 
facts anJ ciricurhstances". . 

I' !, Jj If,' lllt/I,:!!,; u, 1~1 f " ,: ')'r!f ' 

1
:,,;, i11,&':j 8 I iif~ 

: : :,ij! l: i 
!lili''-:jlhl:li' -! 'i It~ iL:", 

Ji ·q:!ii'; t 
I \jij " 
j;,1:: 1 j i!';i, , -, -. ~ ii' ~ r - i 
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.-; :'_-:-;-';: -_-,., - 

: .. J L 



, " 
" ' 

I ' -I' - r I, ~,. ! 1! . 
. ' ,. ! 

'I i':: 
, . 

;,4 , I. ;. j 

,,-Fr~~·!;;'I~~mv th ::;~ -: .- 
The appl Q~,~t~tQr~i: court that he was first incarcerated on the 15 December 2000 

: .~~, 1qr!~~: ~l..:i.: ~ ~ 
and the rr~ttM'I~~s completed in 2003. When he was convicted and sentenced tQ 

death in 1~~~!r~~Yh Court at Jinja. In 2007 the appeal against conviction Jn~ 

sentence~~W~:r~111 in this court by the applicant and in 2010 during mitigation of. 

sentence ~~~: H~~ced to 20 years imprisonment. He appealed against the sentence 

of impris~h.~Jili~ bf 20 years and the Court of Appeal enhanced it to 27 years. He 

appealedh~~I;'rl f!:te sentence of 27 years in the Supreme Court. The appeal was. 

fixed to )1 ~m; F 26th May 2015. . .. 

The Sup~ b_~i b~Jrt stayed the proceedings indefinitely until the co-accused NO'. 2s 
(_Ul:11:tKii :,:i; 

appeal a' ainst : sentence was disposed of by the Court of Appeal. This was in 

Ruling 0J~~iftjMay 2015 in Criminal Appeal 08 of2007. :~; . 

Those h¥+i;~#~:above cannot be over looked by this court. I am of a w~[l" 

considered ~~Yii~&,: that the possibility of further substantial delay is eminent. T0~ 
applican~t~ill~l~~~t the substantial delay has already occurred and I accept that __ 

state~ent;~i#'~t reservation. The DPP who was directed to file writren 

sUbmlssl~p.!'ii,~Jilj particular dates 10 January has not filed and the respondents 
I . ;: ' 

coun~e~ f"\~~1~~b~((ate At~omey Sharifah ~id not say anyt~ing about it. It is n~?:~.', 
surp~Ismt;,J17~nme D~P IS far from. ""'" "" the applicants appeal takes; o;~~ 
despite t e $a.Qt,t that in the affidavit m reply It was stated that " there was no 

" "t':" .;, r. ~ ! 
i .,. 1· .. 1 -!"-:' : 

possibilifV of sub~tantial delay in determination of the appeals. Having been fixed 

to be hektitWAfj:t4th March 2016 is not a guarantee that it will be heard. This ~~s 

not the ~Js~'!l~tl*re, the applicant had already stated that the fixture on theilll4 - - 
! - : ',i;! I ' ; . 

March 2~ f6:'~S t~~ 5th fixture. Equally on the 26th May 2015, it was fixed but What 
I :; 1: ' 

came outlsf~itor itself. I~ JjJ 

~l~:g,: 1;(~1~:1'1 ; ;: )':-; . 
The righ~ ior~~UI arises from the presumption of innocence which continues in my 

view as It~~i~~ l~meone decides to exercise his right of appeal. That is why high~~ 
I U';: I "I' . J:r' 

I>. Jli,11J'I'I!I! 9 • ~ ~ ~. , l 1 ~ ~'1 ._. j 

t
'; ~;/: all ::, ,;i_) 
'l' Ii i 1:,1 i '6 ; li,11lj.l ~,¥ v' ;t~~ I' ! ,- 

,jbr.~~,~l'~q~( ( _'1 ~ 
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courts of"~a'WfN rre provided in the Supreme Law of this land as embodied in:tne 

the land 'It~n~if ~p'p;untry. As long as the appeal lies the presumption of innocence 
, ; .. Iii j .! tj :'1 ; .: 

exists. T. ,t~.':~~:jg~ ; because courts can make errors because they are manned;iby 

human i1t~{i;ije or she cannot be denied the benefit of doubt to deternl~ne 

~~::;dfrf~m1e:::::::t:~ :;t~:~~:~:h::i:::a~::;~~: ~~ ~::n:~~~~::; 

charge , ~~~$;~: shall be entitle to fair speedy and public hearing before: an 

indepen1,?Ml ~I\~, impartial court or tribunal established by law". From .the , 

above it ~. ~'~l~at the, substantial delay had a~ready occ~rred "" it, continue~ t: 
occur ane f:B.S.y~~~sly this infringes that prOVISIon and fair heanng IS already lTI 

jeopardy~pj :~iik i:~' ii'" -: 
,;' :'jlji i , i : ,jS 

In additiog:s i~jd~~~ot be true that the reason why the appeals could not be heard ~~ , 
~.;h1:'~S.: n " ',':: 

the 26th ~a:~!;~~J}r was due to the applicants/appellants failure to comp~y with r~~~ 
procedures $!s; counsel for the respondent argued. The reason the Justices of'.the 

Supreme1-&Bll.~1,k~ve for staying hearing of the appeal were clearly stated in t~~i; 
J '1}.!tl~I~·i Ibtl! : fi n ' 

Ruling. ~SJ~l'i1Wi~~fcantiappellant had no role at all in it since he was neitherm~ , 

Court ofr~);tf!i~~r!1or A 2 at the same time when he was A3 so there was no wa~i~,~ 

could .h.a ~:lll~~,f~~rc~d the C~urt of Appeal to dis~ose of A2s appeal ex~editio~sf~ 
to facilitate ~~ heanng of hIS appeal. (But even If that was the case, It has been 

stated ovk~ri,9J"r again by this c,ourt that rules of procedure are hand~aidenr ~: 
justice ~8,:~af~~~9t meant to defeat It. Article 126 (2) (e) of the Constitution IS v:ery 

instructi~~ff~~~;~rpvides, "Substantive justice shall be administered witho\It , 

undue r~~~'#~;~t~' technicalities."The argument here is that if there were clHY 
procedur~:\i~rtlthe applicant was guilty of i.e. failure to comply with, whictl'·is 

IJ.r. :1;.; - .: 1:'1 

not the ca~ei ji6!~l{is case, the fact that A2 had only appealed against sentence iniWe 
: ~ i I' i ! i , 1 

!'''~I~'li:;iJnH1j : :. II: 
, '" 'i' 1'1:1'1 ' ~ f.; If J 'l·! ': 
!(~ 'j~ll1ilLi:l;' 10 i ,t',Y' _, .. , I·' I ~ ~. t i ji j 1" ~ ~! 
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Court od,A:·~.!~~;.~.lthe appeal could have been disposed of in the Supreme Cou1 es .,'. 
H··HI,·j F; 

the same: \M#*'lqJ~~both A2 and A3. Al much as he had not appealed had said trat 
:._ :: .' !; I (.' ~ '.~ I : :. • 

the court: ~~~(ahead and hear the same. A2 and A3 were appealing against ~oth 
'; . ~ ~. i i .: .; I . - • . ~ 

convictio:,~; ~~¥!~~~*tence and so the same could have been disposed of instead of 

delaying ~~IW~~sal further in my view and staying the proce~dings in crirn!:al 

Appeal : p.s';jqf'2015was nothmg but merely sacrificing Justice at the altar of 
!' -~ .!~ : ~. ., ~. 

technical ti~~:to say the least. 
i {r! I; ! I .' 

: ::Il;! I.;! : . 
I find ~011~~~1 ii~i the respondent's counsel's submission, also '" the effect that/the 

appeal ml~f;'!~~P;,': reme Court had not been there for long implying that there wa1 ~~ 
I, • y:llh1i L i ~ .. 1 

delay. I 1;~'ft~ti~ePt ~his blatant misdirection on part of ~he respondents cou9~~,~; 

The fact pf::~ijy Itnatter IS that for almost 15 years, the applicant appeal has been or . 

the shel+~~'11~tqhe various courts which took their time to dispose of i,th~ 
jl" .rj·,IIr.I: ;1'1' " I J L' (..i-Jj ""Il ~ .1 ~ ~ '" 

applican#/~#p~l~~mts appeal. This is an injustice which boarder's cruelty ~n~ 

torture ai' ~d,lr~~,,!:'~I~p.oarent infringements of the applicant's rights as provided in ~ ih~, 
·rr.):l',,;rl.ifl~ ; " 
j , :. ~ •• ' r ,) :I- 'I . . I \ 

1995 COi~~!trM~1 'as amended. As I said herein above, it infringed Article 28 (1) of 

the Cons1itut~qn .. ! . 

1 1 r'<;ii.; ;.. ii' ~!h,~~'d:~ .,.i~. 

On the cFtr~tl~~!~rt~on above alone, I ~ould. have granted the applica~ion and l t~l~ 

orders so~mt! f~t there are other considerations that have to be taken into acc~,u,~t . 

on recorf.(rlp,~ i[t;aCt that the applicant is a first offender a fact which was .not 
.. ~ .-tJlt J, j "1'1 ' " 
! .~ I !.. jt q. ,I. !r. : ,I J 

disputed Y: :th~ .respondent. His character before and after the commission of the 
'Ie~~! :!l,t ~~ r :J !1':: . 

alleged q. _t~fi;~I~ ~d,~rMs good conduct in prison as per the attached prison report. +I~, 
:i:{,NJ1'd~.I: : ;J]" 

has neve ~tt" mpted to escape for almost fifteen years he has been in prison. He is 
,(1 ~ Btlit I li:l . : : .• 

only 46 t' ~~./~.;!, 9:fJage which means he has spent a substantial part of his youtf~r 
sUtJ"J.(,. ) ,), 

age in pi !S9~; He has children who have been deprived of his parental fatherly 
. 'J~i~lIjq~n!i ,I,. . .: ! 

care, WIStip'tp ~n.d, direction. He told court that the murder he allegedly committed • 

did not il~~~;p~bonal violence as it was a duty offence where he was actingin 
d ,:,,i!;~!: 'I':I~ J ~I I ' 
.t .• :-;ljl"",.; ... d (. ; 1 \. ~ -. ,r: ! I • j 

. I:;;' ,11 : 
:,ii.' ~tjI1d. t/. :,,:[ 
.:.1: ill i P , 
4. 1 : 1 , 'I I . 

lt~ >~' 11 j r;t· '1 . ' I < 
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self-defe~tif:i~ f,iCtims were armed robbers. I will not go deep into it as the1 i; 
nothing ·tP~~I~lb~ir:a; to prove it but it is something worth mentioning and give it "'''l'''I'fl' , , ,"iT;,: j '1::' [1 1 : " thought "" ' I.' . " · ~~.~~' ~.fl;j,~t1 ~ ~r . L 

As for t1~ ~~ik~!4ility of success it is difficult to tell since there is no recor1: of 

appeal 0 '?1~~?Hndum of appeal on record. But maybe the record of appeal ishot 
, ,!. I. I '1 .. , I ' , 

very crti;·i~~I:~HtHis point. But definitely the appeal is not frivolous since :the' 

Supreme 0 ~~~H :U~stices before staying the proceedings on 26th May 2016 had 

found it t:r~'~~iph~per for hearing and all documents had been filed. !, 

The con~\~~~Jj~~S as stated above namely substantial delay. Good charatt" 

coupled ~ithl~~d~ng a family the appeal not being frivolous are strengthened, by 

the fact riffiff: produced substantial sureties to the satisfaction of the coui. to :s; 
ensure hlJ ~!B~~;,*~e III court as and when required to do so. I would grant f~l)S, 

applicati~~r;t~B t;lease the applicant on bail pending hearing and determinatio~, ?~ 
h .. Q.ld"IJt .. , ,I" 

the appe1!r:'?r.! Jh~ following conditions ,i 'I,' 

i) D~o,4~~ 1t~¥ bail of Shs 3,000, 000/= ! ;! 

ii) Th;~~.r:1~~·ffrety to deposit a certified copy of the ~ertifica~e of title 0[, his' 

l.~lm.~int place of aboard and surety 3 to deposit a certified copy of[:!~~ 
s:q_l~ agreement of hIS permanent place of aboard to the Registrar 

. '.f ttli hi,:~! .: : . ' h.- :'~~»~~~F Court while surety 2 has to deposit the official identity card ?f 
h(~f!! ~!i~:!d ii',' 

:tpr~is~ ',01 in which he teaches. : 

iii)ThS~f~1;~~Jureties by the names of: Surety 1- Acoti Sam; Surety 2- Osb~~, 
or ~(iliJ:JiJ p , I)' (IT 

'. : ;_<D~:_*~~:!9gWal; Surety 3- Ocheng Julius Peter are bound in bail bond of 
H !~1111 lIJr-' . ' 
'~~:o;$';Million Not cash each , 

" I. ~ I 1 • : ' 

iv) ThF1~#Rl~~~.nt should be reporting to the Registrar every fortnight at 9:0qam 

.lb~~r.M11~g from 2nd March 2016 until the appeal finally takes off or J,ht~1 
'II r • r 

'~~M#f:itrders of this court 
: s( ~J.i;lJ. i .I1~ :,1 

,'i -,";" ;.1 ; i ; t ; : Ii, , ~l':'l-I!I' "'1)1 I -1;h "'1-" 
I ; ~ ri; i ! : 

· L! I~ ~!~~~JL 
',1': 'r 

: '.' J i! I I ! 
f,' • ,.' ~~rlIIJ' i. 'j', i .d [;..i( S q: : .. , 
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