THE REPUBLIC OF UGANDA

THE SUPREME COURT OF UGANDA AT KAMPALA

~' ﬁ ANEOUS CRIMINAL APPLICATION No. 05 OF 2015

RN :
' gFROM CRIMINAL APPEAL NO0. 08 OF 2007 AND No. 08 OF:-.

2015 SUPREME COURT)

Alenyo Marks Ao Applicant

BT

Ruling

This appfféﬁfiﬁﬂ'was brought by Notice of Motion under section 40 (2)of ‘the
CriminaI_Procédure Code Act Cap 116; Rule 42 (1) & (2) of the Judicature

(SupremegpggrtfRules) Practice Directions,

The applicant, 46 years old currently a convicted prisoner is seeking the following

orders:- Eg

ort. L

b) Coﬁsequenftial direction to regulate baj]

The grounds supporting this application are contained in the affidavit attached to

the Notice 6’1"fMé)fion but among others briefly stated as follows:-

Fraged . P
i) That he has a constitutiona] and legal right to apply for bail pending the

"5:7(‘35,17_“?.«;3: )

hearing and determination of the appeals before this Court.

weied, g
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ii) That hc was convicted and sentenced to death on the 2™ of September 2013
§and was resentenced to 20 years imprisonment on 25" October 2010 by
gthe ngh court at Jinja (after mitigation of sentence). That on appeal to
fthe Court of Appeal the sentence was enhanced to 27 years imprisonment
fon the 15 January 2015.

ii) Tha emg dissatisfied with that sentence he appealed to the Supreme Court
on  both conviction and sentence in Appeal NO. 8 of 2015

iv) That the appeals were fixed for hearing the 4" time on 26" May 2015 but the
;proceédings were stayed by this court.

v) That e ‘has already served a substantial part of the unconstitutional and
ilfégal ‘enhanced sentence of 27 years imprisonment starting from 2"
ﬁéptejfnber 2003 which totaled to one and half decades spent in prison.' '

vi) That hé is'a victim of a severe chronic illness condition and has no sufficient
tréatiiient and care in prison.

vii) That He Is a first offender without previous regard or bad character

Viii) Thét '%e has never been granted bail and failed to comply with the
‘dontlitions. g

ix) That it'is'in the interest of j Justice that this court exercises it’s the powers and
itilgéretlon to grant bail pending appeal.

%) That the-apphcant has sound and substantial sureties

X1) That there is a possibility of substantial delay in hearing of the appeal.

!_-;p e \{ ' s
The respondent filed an affidavit in reply deponed by one Irene Nakimbugwe a
I:’r, 4

semor state Attomey of the Directorate of Criminal Prosecutions, Kampala. She

stated as} follows -

Eeomichif i



1) Thét_f._.: ere is no possibility of substantial delay in the hearing and
determlnatton of the appeals as the same have already been fixed for
hearmg on the 14™ March 2016.

ii) That the probablhty of success of the appeal is minimal.

1ii) That hlS aﬂment 1s not an exceptional circumstance as it can be managed in
iprison because it is not so grave.

iv) That the offence of murder of which the applicant was convicted involved
personel violence. |

V) Th;at the appellant has failed to prove to court that he has substantial sureties.

# il :hl b
Backgrouind

The brief, hackground of this application is that the applicant filed appeals in Court
of appea{ anti two appeals which would have been consolidated to make it one
appeal smce they were on the same subject. They were Criminal appeals N0.8 of

2007 to the Court of Appeal filed in 2003 and N0.8 of 2015. 53?

On 15" Match 2007 the appeal was heard by the Court of Appeal and the same _
was dlsmIé‘sed bhe conviction and death sentence were upheld. He was A3 and he
appealed to the Supreme Court vide Criminal Appeal NO. 8 of 2007. The appeal
was not heard by the Supreme Court because of the Susan Kigula case decision in

20009. The de0131on among other things directed that all matters pending before it
H dda e

and those 1n coult of Appeal be sent back to the High Court for mitigation forr

E

purposes ' of falr hearlng
iy 4‘ u

The file Was ‘seht back for mitigation and the High Court after mitigation reduced
the sentence to 20 years instead of death and the conviction obviously remamed

;:‘3’
This was! o 25 October 2010.




He agami;appealed to Court of Appel against conviction and sentence of 20 years
vide Appeal NO '75 of 2012. The appeal was disposed of on 15" January 2015

wherein he Iost The appeal when the conviction and sentence were upheld and in

fact senteﬁnce was enhanced to 27 years.

He agam;app'ealf‘.:d to the Supreme Court against both conviction and sentence vide
Criminal lAppeal NO. 8 of 2015. The appeal was fixed for hearing in the Supreme
Court on! 26th May 2015. The hearing did not take off because of the application -
A2, co- aecused with A3, made for stay of the hearing until his appeal in the Court
of Appeal was heard and or disposed of. The Court allowed A2’s application and
the hearldg was stayed pending completion of A2’s appeal in the Court of Appeal

)?} “

(see Ruling of the Supreme Court on record) indefinitely A2 had only appealed
e 150l
against se{:ltence in the court of Appeal.

The Supreme Court before making the order of stay of proceedings had observed

appie il ctg

that A3’ s; papers (Apphcant) were in order and his appeal against both conv1ctron
and sentence could have been heard and determined as anticipated. Al requested
court to preceed to hear the appeal against conviction though he had not appealed
to the Sﬁ;lpiemel'Court The justices urged the Court of Appeal to expedite the |
hearing of A2s appeal on sentence so that the appeals against conviction and ‘
sentence chdid i)e heard as soon as possible.

Represeqta@mn

The apphpcant A,lenyo Marks was present unrepresented. He said that he had been
let down hy both prrvate and state brief lawyers in that there had been no effective
representanon. He said he decided to exercise his right under Article 28 (3) (d) of

the constgtutlenr ThlS court allowed him to proceed with this application.

The resp@nde&lt was represented by Sharifah Nalwanga, senior State Attorney.

4




The appl cantﬁled written submissions and he substantiated on them.

He stated thatthe likelihood of substantial delay was prominent and the same has
already oiccurred from the time this Court stayed the hearing of his appeals until

A2s appeal agamst sentence in the Court of Appeal is disposed of and that it will
be after that that ‘the appeals of A2 and A3 will be heard together as they were on

the same subject That it is now 9 years which had lapsed since the filing of his

appeals. That the ﬁxmg of the appeal on 14" March 2016 is a fifth time of fixing.
That his ;:0 -appellant A2 seems not to have interest in the appeal. That the DPP
does not’seem to be ready since he was ordered to file the reply to his written
submlssmns! by! the agh January 2016 and the applicant was supposed to file his
rejoinder! but t& ‘date they had not filed and consequently he has not filed his
rejoinder{ A‘.ﬁd Court had ordered that the rejoinder is filed by 9™ February 2016.

With the 'a‘t‘)c)’ifeL 1t was likely that the matter will not take off %9

: " i'_ Lp - i
He stated that the appeal has high chances of success since the entire trial was a

nullity. | j
.gi (E L S

He told qour; th@t he suffers from chronic ailments and the medical reports were
attached on the wntten submissions. The offence he committed was a duty offence
and the uify;qu executed on people who were armed and were armed robbers,
That thls;caqnqt be construed to be an offence involving personal violence since it

was comx;mtted Jn self-confidence.

He said ﬂha‘t ‘he perused the affidavit in opposition to the application for bail he
affirmed ,h@ haglw substantlal sureties of which he had given particulars as per the

record. T ey were willing to comply with the bail conditions imposed by court.

Sharlfah m ,reply objected to the application and relied on the affidavit in reply
which WE}; q%ppped by Irene Nakimbugwe.




She submltted that for 9 years the appeal was not in Supreme Court and the delays
were bec“ause of certain procedures not followed by the applicant when he

appealed to Supreme Court, so the appeals could not be entertained.

That to eonclude that the same thing will happen on 14" March 2016 is a

speculatu)n o

She stated further that the chances of success of the appeal is minimal since it js
only pregrused on enhancement of the sentence. She further submitted that the
ailment the appheant was suffering from could be managed in prison as it not so
grave. Tlie pwqence of ailment is embodied in old medical reports and this can 't be

ably rehe'd on. She argued that the applicant being a police officer he exerted his

force onrthe vrctlms and murdered them. That therefore the offence involved
v101ence of which he can’t be released on bail pending appeal. 5
W RbeeT t" :"5 ?

B, that he failed to produce substantial sureties since none of them

personal

She state

a certlﬁcate of title for land they have or sale agreements. That surety

5\1 L

NO. 2 dldn t produce the ID of the school he teaches in and Surety 1 failed to prove

produced:

’ el it ’1
that he had a permanent place of aboard. Surety NO. 3 since Kiwanga in Mukono
]r; & l [ :
was a Very w1 ¢ area.

7
*..n-. |I

She howe;

stringent

ever stated that in the event that the court was inclined to grant bail

conditions should be imposed.

The applicantin
willing tq pr-ir'rgx it to court. Surety 3 has an agreement in respect of Bibanja holders

at Kiwan

't'ﬂ‘éh:fiiﬁf’reply said that surety 2 has the official ID from the school and is

oA ;:md a certificate of title in respect of Surety 1. That they will produce

them if th

rosq are the conditions that are set by the court.

Consider#ﬂoih: bf the application’

vy v idg




L} ’ ety

f'the Criminal Procedure Code Act provides, “the appellate court

may if it s'ees ft admlt an appellant to bail pending hearing and determination

of the appeal ") Rule 6(2) provides, “subject to sub rule (1) of the Judicature

(Supreme Court) Rules the institution of an appeal shall not operate to

suspend any sentence or to stay execution, but the court may

a) in any cr:ininal proceedings, where notice of appeal has been given in

accordance with 56 and 57 of these rules order that the appellant be

re eased on bail.

b) se(ition 132(4) of the Trial on Indictment Act (Cap 23) provides “except '
X

in cases where the appellant has been sentenced to death a judge of the

Hig h Court or Court of Appeal may in his or her discretion in a case in

\;"‘r\jl fﬂ i

W lch an appeal to the court of appeal is lodged under this section grant

bail pendmg hearing and determination of the appeal. EB

’ R AR ERRE
The celebrated auth0r1ty on this subject of bail pending hearing and determmatlon

of the ap e&lli'IS Arvmd Patel v. Uganda Supreme Court Criminal Application NO. 1 |

of 2003. Ihat case relying on a number of cases like;
n g pdd g

(1) Akba;rgh Jurp]a Kanji (1946) 22 KR 17

i Re ‘pubhc [1972] EA 47

“ i f'ih |
(3) Chlmambhl \ Repubhc NO. 2 [1971] EA 343

\l!'l

(2) Miralj'v

The applgqa}nt c.nied the Arvind Patel case in the written submissions.

|
The cases referred to above were cited in the Arvind Patel case. They all agree that

the con31derat10ns that may be taken into account while considering bail pending

hearing aﬁlq deter:mmatlon of the appeal are as follows though I hasten to add that

these are not exhaustlve
RIS

RPN & T .‘
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1) Thappenant is a first offender

2) The: appeal had been admitted to hearing

3) That a d'“lay 1s expected between six to eight weeks before the appeal is
he;er (Akbarah Juma Kanji case [1946]22 (1) KLR 17 or delay to take

betWeen twelve and twenty four weeks before the appeal was heard

(Chlmambhal case cited supra) summarized as substantial delay

4) The offence of which the applicant had been convicted unlike the offence of
Kanjl (Supra) was not one involving personal violence

5) The appeal is not frivolous and has a reasonable chance of success

6) Wﬂefh‘e’r’ﬂhe applicant has complied with bail conditions granted after the

apg lltfdr’lfs conviction and the pendency of appeal 5{8

In the ceiske;e}i.“(!jhlmambhal (supra) Haris J concluded “the principle damage
against “;hi?”!l;li%he court must guard in granting of bail pending appeal lS of
course that the appellant may in the meantime either abscond or commlt
further offe'l]lcle!s!whlle unlike in the case of getting bail before trial there is
usually I}O d:lmllege of his destroying evidence or interfering with witnesses. In
regard to the possnblllty of his absconding a material consideration is the
length o ti;ejte;m of imprisonment against which the appellant is appealmg
for clearly[ the'longer the term the more likely he is likely to abscond and
possibly t’otleave the country.....nevertheless it seems to me that this may be

in

U éﬁflon of conditions to be imposed rather then one of his gr:smtlmrI

more Ofll

bail ltseli’l}ﬁ;

s'{", dhp i
Oder J SC in the'case of Arvind Patel (supra) pointed out that, “It is not necessary

ﬂsj&ﬂr

that all ¢on lthﬂS should be present in every case. A consideration of two or
tl 1 E Ef s

more crlter1a (may be sufficient. Each case must be considered on its own
F I ii 3023
facts and cmcumstances”

lt [Iw }
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The appl‘c;érr:‘t jd court that he was first incarcerated on the 15" December 2000

and the maj ffl s completed in 2003. When he was convicted and sentenced to

death in thngh Court at Jinja. In 2007 the appeal against conviction and

sentence v(}as ﬁIEH in this court by the applicant and in 2010 during mitigation of

‘ [ &
sentence Was reduced to 20 years imprisonment. He appealed against the sentence

of imprlsonment of 20 years and the Court of Appeal enhanced it to 27 years. He
appealed. agamst the sentence of 27 years in the Supreme Court. The appeal was

fixed to he heard on 26" May 2015.

The Supxlleme Coﬁu‘t stayed the proceedings indefinitely until the co-accused NO 2s
SEIRRES B

appeal afamst sentence was disposed of by the Court of Appeal. This was in
SIS
*May 2015 in Criminal Appeal 08 of 2007. $

Ruling o the 26

1(14 ] U l
Those hand ;t‘ac{:gsl -above cannot be over looked by this court. I am of a well-

con51dered Vl?W that the possibility of further substantial delay is eminent. The
apphcant saJId ; gt the substantial delay has already occurred and I accept that
statement . wnhqut reservation. The DPP who was directed to file written

submissmns C?Ilj particular dates in January has not filed and the respondents

counsel ?emlor State Attorney Sharifah did not say anything about it. It is not
v lr 5
‘that the DPP is far from ensuring that the applicants appeal takes off

despite t"e f’ac;t that in the affidavit in reply it was stated that “ there was no

p0551b111t1yh of substantlal delay in determination of the appeals. Having been fixed

to be heir&f d‘ﬁ'lM‘h March 2016 is not a guarantee that it will be heard. This wis

not the Ij‘sﬁﬁﬁiktthre the applicant had already stated that the fixture on the! i4

]
March 2(?16 TS ihé 5" fixture. Equally on the 26" May 2015, it was fixed but what

came out sﬁéﬂk& for itself. han

des i) 1h 1,

The right to. ball arlses from the presumption of innocence which continues in my

{n i

view as 1‘ ggasi SOmeone decides to exercise his right of appeal. That is why hlgher
i ! =l 3

Ll 9

ot Fi)

il

fiLt

‘!
|

Byt
E

L A
<

4

etk s 1L BET

%‘ i i Ji | LZJ i




constituti Untll the dissatisfied party exhausts those rights in the hi ghest court of

i }1 l "- i}
the land in _thJs country As long as the appeal lies the presumption of i mnocence

exists. This 1s so ‘because courts can make errors because they are manned by

human b mgs He or she cannot be denied the benefit of doubt to determme

H. I E_

charge aj person shall be entitle to fair speedy and public hearing before an
mdepem}enﬁ and impartial court or tribunal established by law”, From ‘the
above it i E:’L‘ehrl” that the substantial delay had already occurred and it continues to

occur ang¢ bév él}tsly this infringes that provision and fair hearing is already' in

E‘I FM lsi ‘ £

In addition, it cannot be true that the reason why the appeals could not be heard op

1 13 ¢ !J‘f.‘,‘
Jeopardyd f[i.h 8

‘1{114’f

the 26" :' ay 20'15 was due to the applicants/appellants failure to comply with the

procedurj:s as counsel for the respondent argued. The reason the Justices of the

-3 “ iy :
!CoTirt gave for staying hearing of the appeal were clearly stated in thelr
i !‘*&'J'ﬁ“"dﬂ‘ ¥

Ruling. he apphcant/appellant had no role at all in it since he was neither the
o0y wi] l {)

Court of | ;pﬁ)edl nor A 2 at the same time when he was A3 so there was no way he

Supreme|

could have influenced the Court of Appeal to dispose of A2s appeal eXpedlUOle'Sly
to faCllltc’:}lt;:‘UJi’l\t: hearmg of his appeal. (But even if that was the case, it has been
stated ov r ahd der again by this court that rules of procedure are handmaldens of
Justice and: are 116t meant to defeat it. Article 126 (2) (e) of the Constitution is very
instructi ’*11 ’H hrowdes “Substantive justice shall be administered without

undue r"gard“tb technicalities.”The argument here is that if there were any

sithe applicant was guilty of i.e. failure to comply with, which i i$

not the ceisé 'm thls case, the fact that A2 had only appealed against sentence in the

10




Court of

eaithe appeal could have been disposed of in the Supreme Court as

the same wa;; fliy:f;',both A2 and A3. Al much as he had not appealed had said that

the court gces ahead and hear the same. A2 and A3 were appeahng against both

conviction alfl ls

delaying |the

Appeal NO j,;lcf 2015was nothing but merely sacrificing justice at the altar of

technical tié:;;to say the least.

:,:lf’ ]
I'

I find no’ Iogte 1n the respondent’s counsel’s submission also to the effect that the

appeal in the'Supreme Court had not been there for long implying that there was no

i L

i dal

delay. I cannot. accept this blatant misdirection on part of the respondents coun‘sel

‘n"(]!.l 1‘,».

The fact of the gm,atter is that for almost 15 years, the applicant appeal has been on

i

[I“"

the shelves rof the various courts which took their time to dispose of ;th

[k

i qu % !

applicant:,/Appe lants appeal. This is an injustice which boarder’s cruelty and

|'1{5|H

torture anc} ar
T

"e apparent infringements of the applicant’s rights as provided in. ihe

1995 Constltutr{m as amended. As I said herein above, it infringed Article 28 (1) of

hf].‘}

the Constltutlon

Fl’ IJ

On the con51derat10n above alone, I would have granted the application and the

5 ”\:
orders soi ug?h éut there are other considerations that have to be taken into account :

on record

h
121

disputed by the respondent His character before and after the commission of the

E.: i

‘17‘:14

ni

’IThe fact that the applicant is a first offender a fact which was not

;'H!

)dr

alleged Offelﬂe hIS good conduct in prison as per the attached prison report. He
b :

has never at
¢ !

mpted to escape for almost fifteen years he has been in prison. He is
“tl" KK i

only 46 years of | ‘age which means he has spent a substantial part of his youthful

LI

age in pnson He has children who have been deprived of his parental fatherly

ot |

care, wn;i:lon} and direction. He told court that the murder he allegedly committed

did not nlMﬁ’I\f’e ;iersonal violence as it was a duty offence where he was acting in

ij 51t

11
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self-defers
nothing
thought.

1ct1ms were armed robbers. I will not go deep into it as there is

rd to prove it but it is something worth mentioning and glve 1t

As for tl"e pDSSlblhty of success it is difficult to tell since there is no record of

appeal onj1

very cruc ;

Supreme
found it t' f'

The cong ejatlops as stated above namely substantial delay. Good character

coupled ‘
the fact Lhat he produced substantial sureties to the satisfaction of the court to E

ensure hi ,S‘ :‘

applicatio;a

‘sence in court as and when requlred to do so. I would grant thlS |

the appeals;on the followmg conditions

El

1
t

1) Depog}bcaeh bail of Shs 3,000,000/=
ii) The Lﬂi‘?t surety to deposit a certified copy of the certificate of title of his

pe@énent place of aboard and surety 3 to deposit a certified copy of the

salé ! 'ag'reement of his permanent place of aboard to the Reglstrar

e 'e! Court while surety 2 has to deposit the official identity card of

} "‘"’dol in which he teaches.

iii)Thet;“ee?'Surenes by the names of : Surety 1- Acoti Sam; Surety 2- Osogo

1

_‘5.\-

fMoseS
‘ t)d i\i 1 '~ :-

aj __sf

'Ggwal Surety 3- Ocheng Julius Peter are bound in bail bond of

Mllhon Not cash each
ﬁeant should be reporting to the Registrar every fortnight at 9: OOam

fglﬁmng from 2™ March 2016 until the appeal finally takes off or un*tll

12
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