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THEREPUBLICOFUGANDA

INTHESUPREMECOURTOFUGANDA

ATMENGO

CONSTITUTIONALAPPEALNO.07OF2005

(CORAM:ODOKI,C.J.,TSEKOOKO,MULENGA,KANYEIAMBA,

KATUREEME,OKELLO,JJ.SC,EGONDANTENDE,AG.JJ.SC).

BETWEEN

ATTORNEYGENERALOF

THEREPUBLICOFUGANDA :::::::::::::::::::::: APPELLANT

AND

13.MASALUMUSENEWILSON

14.KEITIRIMAJOHNAUDES

15.SEKAGYARONALD :::::::::::::::RESPONDENTS

16.MUHIIRWAALAARIK.

[Appealfrom theJudgmentoftheConstitutionalCourt(Hon.LadyJustice

A.E.NMpagi-Bahigeine,S.G.Engwau,A.Twinomujuni,J.A)deliveredatKampala

onthe23rddayofFebruary,2004inConstitutionalPetitionNo.05of2004].

JUDGMENTOFTHECOURT
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ThisisanappealagainstadecisionoftheConstitutionalCourtwherebythat

courtheldbyamajorityof3to2thattheimpositionofincometaxonthe

salariesoftheRespondentsasJudicialofficerswasinconsistentwithandin

violationofarticle128(7)oftheConstitution,andthattheirsalaries,allowances,

privilegesandretirementbenefitandotherconditionsofservicemustnotbe

subjecttoanyform oftaxationwhatsoever.Theappellant,theAttorneyGeneral

ofUgandawasdissatisfiedwiththatdecision,hencethisappeal.

Thefactsofthecaseareasfollows:The1st,2nd,3rdand4thRespondentswere

judicialofficersasRegistrar,ChiefMagistrate,MagistrateGrade1and

MagistrateGrade11respectively.Theywereaggrievedbytheimplementationof

Section4(1)oftheIncomeTaxActwherebytheirsalariesweresubjectedto

incometaxdeductions.TheypetitionedtheConstitutionalCourt,allegingthat

theapplicationofthatsectionoftheIncomeTaxActtotheirsalarieswas

inconsistentwithArticle128(7)oftheConstitutionwhich,accordingtothem

protectedthesalariesofJudicialofficersfrom beingvariedtotheirdisadvantage

.

Theysoughtdeclarationsthat:

1. theapplicationofSection4(1)oftheIncometaxActtojudicialofficers

wasinconsistentwithArticle128(7)oftheConstitution,

2. JudicialOfficerssalaries,allowancesandretirementbenefitsandother

emolumentsmustnotbetaxed.

Theyalsosoughtanorderofcourtthatjudicialofficersareentitledtotheirfull

paywithoutvariationtotheirdisadvantagewiththecomingintoeffectofthe

1995Constitution.Theyfurtherprayedforcostsofthepetition.Thecourt

grantedthefirsttwoprayers,andorderedthatthejudicialofficersbepaidtheir

fullpaywithoutdeductionoftaxwitheffectfrom thedateofthejudgment.The

courtmadenoorderastocosts.
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Theappellantappealedagainsttheabovedeclarationsandorder.The

respondentscross-appealedagainsttheordernottotaxtheiremoluments

havingeffectfrom thedateofthejudgment,assertingthatitshouldcommence

from thecomingintoeffectofthe1995Constitution.Theyalsocross-appealed

againsttheordernottoawardthem costs.

Theappellantfiled3groundsofappealasfollows:-

1. “ThatthelearnedJusticesofAppealerredinlawandinfactwhen

theyheldthattheapplicationofsection4(1)oftheIncomeTaxActof

1997toJudicialOfficersisinconsistentwithandcontravenesArticle

128(7)oftheConstitution.

2. “ThatthelearnedJusticesofAppealerredinlawandinfactwhen

theydeclaredandorderedthattheJudicialofficerssalaries,

allowances,privilegesandretirementbenefitsandotherconditionsof

servicemustnotbesubjectedtoanytaxationwhatsoever.

3. “ThatthelearnedJusticesofAppealerredinlawandinfactwhen

theyorderedthatJudicialOfficersareentitledtotheirfullpaywithout

variationtotheirdisadvantageasfrom thedateofthejudgment.”

Theappellantalsoprayedforcostsoftheappeal.Intheircross-appeal,the

respondentsfiledtwogroundsasfollows:

1. “ThelearnedJusticesoftheConstitutionalCourterredinlawby

failingtogranttherespondentscostsofthepetitionwithout

assigninganyreasonsthereof.

2. “ThelearnedJusticesoftheConstitutionalCourterredinlawandin

fact,byfailingtoorderthattherespondentsareentitledtotheirfull

paywithoutvariationwiththecomingintoeffectofthe1995

Constitution,yethavingmadeafindingthattheirconstitutionalrights

havebeeninfringedsince1995.”



4

Therespondentsalsopraysforcostsoftheappealandcross-appeal.Both

partiesfiledwrittensubmissions.

Theappellantarguedgroundsoneandtwotogether.Theappellantsubmitted

thattheapplicationofsection4(1)oftheIncomeTaxtothesalariesofthe

respondentswasnotinconsistentwithorinviolationofArticle128(7)ofthe

ConstitutionasheldbythemajorityofthelearnedJusticesoftheConstitutional

Court.Theappellantsupportedandfullyassociatedhimselfwiththedissenting

JudgmentsandrulingsofC.N.BKitumbaandC.K.Byamugisha,JJ.A.Inhisview,

taxationofsalariesofJudicialofficerswasnotavariationoftheirsalaries.

Therespondentshadneverenjoyedtheprivilegeoftaxexemption,ashad

beenenjoyedbyJudgespriortothecomingintoeffectofthe1995,Constitution,

andtheircontinuedtaxationwasnotinconflictwiththeconstitution.Heargued

thatpaymentoftaxisadutyimposedonallcitizensbytheConstitutionunless

therewasaspecificexemptionaccordedtoapersonorpersonswithinthe

Constitutionorundertherelevantlaw. Therespondentsenjoyednosuch

exemptioneitherwithintheConstitutionorunderanyotherrelevantlaw.The

appellantfurthersubmittedthatthewords“vary”and“taxation”aredifferent

and

cannotbeusedinterchangeably.Oneoughttofollowtheprincipleof

constitutionalinterpretationthatindeterminingtheconstitutionalityofastatute,

theeffectandpurposeofitsprovisionsshouldbeconsidered.Heinvitedthis

courttofollowthereasoningofKitumba,J.A,inthisregard.

TheappellantfurthersubmittedthattheconstitutionalCourthadmisdirected

itselfwhentheyreliedonthecaseofEVANS-Vs-GORE,ACTINGCOLLECTOR

OFINTERNALREVENUE253.U.S.245(1920)toholdthataJudgessalary

couldnotbetaxedbecausesuchtaxationamountedtodiminishingofhissalary.
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HecitedthelatercaseofUNITEDSTATES-Vs-TERRYJ.HATTER,JR.JUDGE,

UNITEDSTATESDISTRICTCOURT532U.S(2001),whereintheSupremeCourt

oftheUnitedStateshasoverruledEVANSandheldthatimpositionofageneral

taxwhichwaspayablebyallcitizens,wasnotadiminutionofaJudgessalary

andwasnotunconstitutional.Theappellantprayedthatthiscourtbepersuaded

byHATTERsinceithadexpresslyoverruledEVANS.

Fortherespondents,theircounselfullysupportedthedecisionofthemajorityof

theJusticesoftheConstitutionalCourtthattheapplicationofSection4(1)ofthe

IncomeTaxActtoJudicialOfficerssalarieswasunconstitutional,andthat

salaries,allowances,privilegesandretirementbenefitsofJudicialOfficersmust

notbesubjecttoanytaxationwhatsoever.CounselarguedthatArticle128(7)of

theConstitutionentrenchedtheindependenceoftheJudiciaryandcoveredall

JudicialOfficersincludingbothmembersofthehigherbenchandlowerbench.

TheysubmittedfurtherthatArticle128(7)wasnotmeanttobenefitonlythe

Judgeswhoenjoyedthetaxexemptionbenefitsbeforethecomingintoforceof

the1995Constitution,butthatbyitselfthatArticleextendedataxexemptionto

allJudicialOfficers.Theycontendedthattoargueotherwisewouldmeanthat

thebenefitoftaxexemptionwouldapplytoonlythoseJudgeswhowereinoffice

atthetimeoftheConstitution.Counselarguedfurtherthatthelowerjudicial

officershadaheavyworkloadasaresultofchangesinthelawwhichhad

conferredonthem higherjurisdictionandthereforetheyneededthetax

exemptionasfurtherremunerationforaheavierworkschedule.Inthe

alternative,counselarguedthatsincetheJudicialOfficershadalreadyhadthe

benefitoftaxexemptionfrom thedateoftheJudgment,itcouldnotnowbe

takenawayfrom them.

Wehavecarefullyconsideredallthesubmissionsofcounsel.Weagreethat

Article128(7)ismeanttobeapillarfortheindependenceoftheJudiciary.The

needforJudicialOfficerstobewellcompensatedsoastoupholdtheir
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independencecannotbeoverstated.WeagreewithMpagi-Bahigene,J.A,when

shestatesinherleadjudgment;

“TheunderlyingprincipleoftheentireArticle128istheissueof

judicialindependenceandsecurityoftenure,thelatterbeing

amongthetraditionalsafeguardsoftheformer.Thismeans

amongstotherthingsthattheterm ofoffice,emolumentsand

otherconditionsofserviceofJudicialOfficersgenerallyshallnot

bevariedoralteredtotheirdetrimentordisadvantage.Thisisan

elementarysafeguardtobefoundinmostdevelopedlegal

systemswhereittookmanyhistoricstrugglestoestablishona

firm footingasthemostfundamentalofallsafeguardsofJudicial

officerssecurityoftenure.Whenthissafeguardisdestroyedby

whittlingawaytheprovisionsofArticle128(7)andjudicialofficers

areputatthesufferanceoftheexecutiveoratthewhimsofthe

legislature,theindependenceofthejudiciaryisthefirstvictim.

Therationaleunderarticle128(7)isthatthereshouldbeadequate

salariesandpensionsforjudicialofficerscommensurablewith

theirstatus,dignityandresponsibilityoftheiroffice.”

ThesesentimentsarealsoverystronglycarriedintheJudgmentofTwinomujuni;

JA.,whogoestogreatlengthtoquotefrom thejudgmentsinEVANStoshow

thatimpositionoftaxonaJudgessalaryamountstoavariationtothe

disadvantageoftheJudgeandthereforerendersitunconstitutional.

Withgreatrespect,wethinkthatthelearnedJusticesaremixinguptwodistinct

issues.Thefirstoneisabouttheneedforadequateremuneration.Thatcannot

begainsaid.Judicialofficersneedtobeadequatelyremuneratedgiventhe

uniquenatureoftheirworkandstatusinsociety,andtheneedtoprotectand

preservetheirindependence.Thesecondiswhetherthatremuneration,whether

adequateornot,canbevariedtothedisadvantageofthejudicialofficer.The
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crucialwordthereis“vary”asusedinarticle128(7)oftheConstitution.For

purposeofclaritywereproduceArticle128(7)asfollows:

128(7)“Thesalary,allowances,privilegesandretirementbenefits

andotherconditionsofserviceofaJudicialofficerorother

personexercisingjudicialpowershallnotbevariedtohisorher

disadvantage.”

Thereisnospecificexemptionfrom taxationconferredonJudicialofficers,asis

thecasewith,forexample,thesalaryofthePresidentunderArticle106(4)which

states:“ThePresidentisexemptedfrom directpersonaltaxationonallowances

andotherbenefitsexceptontheofficialsalary.”Theseclearwordsmeanthat

whereastheallowancesandotherbenefitsofthePresidentareexemptedfrom

directpersonaltaxation,hissalaryisnotsoexempted.Yetarticle106(6)is

virtuallyareplicaofArticle128(7).Itstates:-

106(6)”Thesalary,allowancesandotherbenefitsgrantedto

thePresidentunderthisArticleshallnotbevariedtothe

disadvantageofthePresidentwhileheorsheholdsoffice.”

Theseprovisionsusetheword“vary”ontheotherhandArticle158(1)states:

“Whereanysalaryorallowanceoftheholderofanyofficeis

chargedontheConsolidatedFund,itshallnotbealteredto

hisorherdisadvantageafterheorshehasbeenappointed

tothatoffice.”

CounselfortheappellantarguedthattheseprovisionsshowthattheConstitution

makesadistinctionbetweentaxationandvariationofemoluments.Whereit

soughttoconferataxexemptionitprovidedsoexpresslyasinthecaseofthe

Presidentssalary.

Weagree.Inourconsideredopinion,hadtheframersoftheConstitutionwanted

toconferataxexemptiononemolumentsofJudicialofficers,theywouldhave

saidsoexpressly.Toequatevariationwithtaxationwouldmeanthatallthose

officerscoveredbyarticle158(1)wouldalsoenjoyataxexemption.Itwould



8

alsoimportanunnecessaryanduncalledforconflictbetweenarticle106(4)and

106(6),asMpagi-Bahigeine,andTwinomujuni,JJ.Aattempttodo.Twinomujuni,

JA.,goesfurthertotrytoshowthatArticle158(1)isdifferentfrom 128(7)

becauseitusestheword“alter”whichhestatestobedifferentfrom theword

“vary”.Inourviewthewords“vary”and“alter”canbeusedinterchangeablyas

theymeanthesamething.BLACKSLAW DICTIONARYdefines“alter”Thus:

“Tomakechangein:tomodify:tovaryinsomedegree;”to

changesomeoftheelementsoringredientsordetailswithout

substitutinganentirelynewthingordestroyingtheidentityofthe

thingaffected.Tochangepartially.Tochangeinoneormore

respects,butwithoutdestructionofexistenceoridentityofthe

thingchanged,toincreaseordiminish.”

Ontheotherhand,theOXFORDADVANCEDLEARNERSDICTIONARYdefines

“vary”thus:

“Tomakechangestosomethingtomakeitslightly

different.”

Clearly,thedraftersoftheConstitutionusedthewords“vary”and“alter”

interchangeablytomeanthesamething,i.e.,theemolumentsofthepersons

concernedcouldnotbechangedtotheirdisadvantage.Forthesalaryofthe

President,theConstitutionstipulatesclearlythatitshallnotbetaxed.Theissue

thereforeiswhetherrequiringJudicialofficerstopaytaxundersection4(1)of

theIncomeTaxActamountstoavariationoftheirsalariestotheirdisadvantage.

ThelearnedJusticesoftheConstitutionalCourtreliedheavilyontheEVANScase

(supra).ThatcasewasinterpretingaclauseintheAmericanConstitutionwhich

issimilarinmaterialrespectstoArticle128(7)ofourConstitution.Itprovidesas

follows:-

“TheJudges,bothoftheSupremeandinferiorcourts,shall

holdtheirofficesduringgoodbehaviour,andshallatstated
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times,receivefortheirservicesacompensation,which

shallnotbediminishedduringtheircontinuanceinoffice”.

TheissuewaswhethertaxationofaJudgessalarywasadiminutionofhis

compensationcontrarytotheaboveprovision.TheSupremeCourtoftheUnited

StatesheldthatsuchtaxationwasindeedadiminutionofaJudges

compensationandunconstitutional.Thisdecisionwasfollowedbythemajority

ofJusticesoftheConstitutionalCourt.

However,itapparentlywasnotbroughttotheattentionoftheConstitutional

CourtthattherehadbeenconsiderablechangesinthelawintheUnitedStates

since1920whenEVANSwasdecided.Thatdecisionreceivedmuchcriticism in

subsequentcasesbothintheUnitedStatesandotherCommonwealthcountries

andwaseventuallyoverruled.InOMALLEY-Vs-WOODROUGH,307U.S277282

(1939,theSupremeCourtoftheUnitedStatesadoptedthereasoningofthe

dissentingJusticesinEVANSthatJudgesarenotimmunefrom sharingwith

othercitizensthematerialburdenofthegovernment,andthereforetheir

paymentofanon-discriminatorytaxlaidgenerallyonallcitizenswasnota

diminutionofJudgessalaries.

Thereasoningin0MALLEYwasadoptedinUNITEDSTATES—Vs-TERRY

HATTERJ.JUDGE,UNITED STATESDISTRICTCOURTFORTHECENTRAL

DISTRICTOFCLALIFONIA—532U.S.(2001).TheSupremeCourtinthiscase

overruledEVANSinsofarasitholdsthatthecompensationclauseforbids

Congresstoapplyagenerallyapplicable,non-discriminatorytaxtothesalariesof

FederalJudges.Thecourtlaiddownauthoritativelytheprinciplethatanon-

discriminatorytaxthattreatedjudgesthesamewayittreatedothercitizensis

notforbiddenbythecompensationclause.Thecourtdidsupportthereasoning

inEVANSwithregardtotheindependenceoftheJudiciaryandtheneedto

protectit,butdidnotthinkthatrequiringaJudgetopayataxthatallother
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citizenswererequiredtopaywasinanywayanaffronttotheJudges

independence.

IntheCanadianCaseofTHEQUEEN—Vs-BEAUREGARD[1986]2S.C.R56,a

JudgeoftheSupremeCourtofQuebecappointedinJuly1975challengeda

December1975lawrequiringhim tocontribute6%ofhissalarytopensioncosts

forbeinginconsistentwithsection100oftheCanadianConstitutionalAct1867

whichprovidedasfollows:-

“Thesalaries,allowances,andpensionsoftheJudgesof

theSuperior,DistrictandCountyCourtsshallbefixedand

providedbytheParliamentofCanada.”

The1975statuterequiredthatJudgesappointedpriortoFebruary1975should

contribute1.5%oftheirpaytopensioncostswhichpromptedtheJudgetoalso

claim thathisequalityrightsundertheCanadianbillofrightswerebeing

infringed,becausehewasbeingtreateddifferentlyfrom otherincumbentjudges.

TheSupremeCourtrejectedthischallenge.TheCourtheldthatalthough

financialsecuritywasanimportantpartofjudicialindependence,andalthough

thelawinissuetargetedJudgesonly,thisdidnotdamageJudicialindependence.

CanadianJudgeswereCanadianCitizensandmustbeartheirfairshareofthe

financialburdenofadministeringthecountry.Thecourtdidnotfindthefinancial

obligationsimposedonJudgestouchingonthetruepurposeofjudicial

independencewhichisfreedom from manipulationandtheseparationofpowers.

The1975lawwasheldtobemerelyestablishinga“conventionalform”of

pensionandwhichdidsowithaconsiderableraiseinsalaries.Accordingto

Dickson,C.J,whodeliveredthemajorityjudgment,althoughParliamentarypower

insection100oftheConstitutionActwasnotabsolute,whatwastobeguarded

againstwere“decisionswithsinistermotivationsanddiscriminationagainst

Judges.”



11

AsthelearnedJusticesoftheConstitutionalCourtopined,decisionsofthe

Superiorcourtsofothercountriesonmattersoflawsimilartoourownareof

highpersuasivevalue.Twinomujuni,

JA,inapplyingEVANS,statedasfollows:-

“Ihavegonetothislengthtoshowthesimilarityofthe

Americanprovisionstooursandtoopinethatthedecisions

oftheUnitedStatesSupremeCourt,whichIam goingto

discussbelowarenotmerelypersuasivebutoughttobe

givenmuchmoreweightthanthatusuallyaccordedto

foreignauthorities.”

Weagree,butwishtoaddthatdecisionsofSuperiorCourtsfrom the

Commonwealth,e.g.Canada,alsooughttobegivenconsiderableweight.But

wherethosedecisionshavesincebeenoverruledandarenolongerlawinthose

countries,thentheycannotbeadoptedbyourcourts,unlessoneclearly

distinguishesthem.

InourviewtheConstitutionalCourterredwhenitfollowedthedecisioninEVANS

whichhadlongbeenoverruledbyHATTER.Wedrewtheattentionofcounselfor

therespondenttoHATTERwhichhadbeencitedbycounselfortheappellant,but

counselmadetonoattempttoexplainordistinguishthetwocases.

WeareoftheconsideredopinionthatthedecisionsinHATTERandin

BEAUREGARDfrom U.S.AandCanada,respectively,areverypersuasiveand

oughttobeappliedininterpretingArticle128(7)oftheConstitution.Wedonot

thinkthatrequiringjudicialofficerstopaytaxlikeallcitizensdoispersean

affronttotheindependenceoftheJudiciary.Inthatregardweagreewiththe

opinionofKitumba,JA,whenshestatesinherdissentingjudgment:
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“Counselforthepetitionersstrongcontentionwasthat

Article128(7)wasenactedtoensuretheindependenceof

thejudiciary.Itprohibitsvariationofjudicialofficers

salariesandtaxationissuchvariation.Infactthewholeof

Article128oftheConstitutionisonindependenceofthe

judiciary.Iam oftheconsideredviewthattaxationofa

judicialofficialssalaryisnotvariationofsalary.Itisa

compliancewithaConstitutionalduty.Taxationperse

doesnotandwouldnottakeawaytheindependenceof

judiciary.Itwouldnotamounttosubjectingthattaxpayer

tothewhimsofthetaxofficials,asarguedbycounselfor

thePetitioners.Thedutyisupontheemployertowithhold

thetaxfrom theemploymentincome.(Seesection116of

theIncomeTaxAct).Itistheaccountingofficerofthe

Judiciarytoeffectthetaxationandremitthetaxtothe

UgandaRevenueAuthority.Itismyhumbleviewthatthere

isnolikelihoodofthejudicialofficerandthetaxofficialsof

comingintocontactandtherebyexposingthejudicial

officertothedangersofbeingcompromised……………

Iagreethatmaintenanceoftheindependenceofthe

Judiciaryisacardinalprincipleoftheruleoflaw.Taxation

ofthejudicialofficerssalariesandallowancesisnot

interferencewiththatindependence.Judicialofficersin

thetwoEastAfricanCountriesofKenyaandTanzaniaand

manyCommonwealthCountriesdopaytaxontheir

emoluments.Icannotsaythattheindependenceofthe

Judiciarydoesnotexistinthosecountries.Itisalso

commonknowledgethatthegovernmentforthecommon

goodofthecountryshouldusemoneytaxedfrom citizens

income.Whenthatisputintoconsiderationonewouldnot
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berighttosaythatthetaxationofthejudicialofficersisto

varysalariestotheirdisadvantage.Iam notpersuadedby

thedecisioninEVANS—Vs-GORE.Iwillnotfollowit.”

Althoughsheapparentlydidnotknowit,ineffectthelearnedJusticewas

followingthedecisionsinHATTERandBEAUREGARDwhichreflectthecurrent

stateofthelawinthosecountries.Wearepersuadedbythereasoninginthose

decisions.AccordinglywefindthatthemajorityintheConstitutionalCourterred

inlawandfactwhentheyheldthatsection4(1)oftheIncomeTaxActwas

inconsistentwithandincontraventionofArticle128(7)oftheConstitution.A

fortiori,thedecisionthattherespondentssalariescannotbesubjecttotax

whatsoevercannotstand.

Wewishtoadd,however,forclaritythattheIncomeTaxActdidprovideforthe

MinisterofFinancetograntataxexemptiontoanyperson.TheCabinetof

Ugandadiddecidein1991toextendexemptionfrom paymentoftaxtoJudges.

ThelanguageofthestatutoryInstrumentthatwassubsequentlypassedisvery

clear.Itreadsinpart:

GENERALNOTICENO.140OF1997

THEINCOMETAXDECREE(DECREE1OF1974)

NOTICE

PURSUANTtotheprovisionsofsubsection(2)ofsection12ofthe

IncomeTaxDecree,NOTICEHEREBYGIVENthatincomeinrespectof

gainsfrom employmentpayabletotheChiefJustice,DeputyChief

Justice,PrincipalJudge,aJusticeoftheSupremeCourt,aJusticeof

CourtofAppealoraJudgeoftheHighCourtisexemptedfrom tax.”

ClearlythisappliedtotheseJudgesasaclassirrespectiveofwhethertheywere

inofficeatthetimetheexemptionwasgiven.Whenthelawrefersto“aJustice

oftheHighCourt”itcanonlymeanthatanypersonholdingthatofficeis

affected.WhatthegovernmentdidwastoextendaspecialprivilegetoJudges
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byintroducinganewterm ofservice,i.e.exemptionfrom tax.Thisrecognised

thatJudgeswereliabletopaytaxbutwereallowedanexemptionaspermitted

bylaw.

Thisnewterm ofservicewasinforceatthecomingintoforceofthe1995

Constitution.Therefore,inaccordancewithArticle 128(7)oftheConstitution

itcouldnotbetakenawayfrom theclassofJudgesasthiswouldamounttoa

variationoftheirtermsandconditionsofservicetotheirdisadvantage.

Unfortunately,judicialofficersofthelowerBenchliketherespondentshadnot

yethadtheprivilegeoftaxexemptionextendedtothem asatthecominginto

forceoftheConstitution.Therefore,theywerenotenjoyingthethatprivilegei.e,

taxexemption.Ofcourseitisonethingtoarguethatthisprivilegeshouldbe

extendedtoalljudicialofficersasameasuretoenhancetheirsalariesbutitis

quiteanothertosaythattotaxtheirsalariesisavariationofthosesalariesto

theirdisadvantage.Thetwoconceptsaredifferent.

Intheresultgrounds1and2oftheappealmustsucceed.Thatineffectalso

disposesinground3oftheappealaswellasthecounterclaim crossappeal.

Wenoteinthiscase,thatasaresultofthedecisionoftheConstitutionalCourt,

notaxhasbeenwithheldfrom thesalariesofallJudicialOfficersfrom thedate

ofthatjudgment.Intheirwrittensubmissions,counselfortherespondents

submittedthatsincethegovernment(Appellant)hadnotsoughtastayof

executionofthejudgmentoftheConstitutionalCourtandhadfullyimplemented

thatdecisionbynottaxingtheirsalaries,governmentcouldnotnowseektotax

theirsalariesasthiswasabenefitnowbeingenjoyedandtotakeitawaywould

causethem agreatinjusticeasthismightleadtodemandsforrefundofthetax

thathasnotbeenwithheld.Theappellant/AttorneyGeneralacknowledgedthe

factthathehadnotsoughtastayofexecutionandthattherespondentswere

enjoyingthebenefitoftaxexemption.Heattributedhisfailuretoseekastayof
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exemptionto“aninadvertenterroronthepartoftheappellant”.Mostcuriously,

theappellantsoughttoblametheimplementationofthedecisionofthecourton

theJudicialServiceCommissionwhohaddoneso“withoutpriorconsultation

andapprovalfrom theMinistryofFinance.”Wethinkthisargumentbythe

AttorneyGeneralisillconceivedandmeanttomislead.Aspointedoutby

Kitumba,JA,thewithholdingoftaxfrom salariesisdonebytheAccounting

OfficeroftheJudiciary.TheAccountingOfficerisanappointeeoftheSecretary

ToTreasuryandreportstothatoffice.TheJudicialServiceCommissionhas

nothingtodowiththepaymentofsalariesorwithholdingoftaxes.Thiswasan

unacceptableexcusebytheAttorneyGeneralwhorepresentsthewhole

governmentofUganda,includingtheJudicialServiceCommission.Indeedthe

AttorneyGeneralisamemberoftheJudicialServiceCommission.

However,aswehavealreadynoted,theappellantsandotherjudicialofficersof

therankofRegistrarormagistratehavebeenenjoyingtheprivilegeoftax

exemptionforoverthreeyears.Theappellantdidnotapplyforstayofexecution

ofthejudgmentoftheConstitutionalCourtandtheGovernmenthasinits

wisdom notbeentaxingtheemolumentsofthesaidjudicialofficers.Itwouldbe

unconscionableandcontrarytothespiritofprovisionsofArticle128(7)ofthe

Constitutiontoremovethetaxexemption.

Withregardtotheissueofcosts,wethinkthiswasamatterofpublicinterest

andeachpartyshouldbearitsowncosts.

DatedatMengothis14thdayofOctober2008.

B.Odoki

ChiefJustice

J.W.N.Tsekooko

JusticeoftheSupremeCourt
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J.A.Mulenga

JusticeoftheSupremeCourt

G.W.Kanyeihamba

JusticeoftheSupremeCourt

BartM.Katureebe

JusticeoftheSupremeCourt

G.Okello

JusticeoftheSupremeCourt

F.EgondaNtende

Ag.JusticeoftheSupremeCourt


