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The Appellant was conv1cted of murder contraryagp Section
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Moy v
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185 of the Penal Code an and sentenced to death. It_was a family
i bipo ISUgudoin =

% 10 1 d
‘%éatﬁér in that the deceased Marlam Suna llved in Kamenygg;go
cns‘bgn,a,q o oo =i oe, bus $EEEESQER
vfllage w1th her chlldren and step-son.Damlano Muchuguzi, while
sdt ""-'1 swoH : S vl hedagn ’v.\:g'u‘d p’ﬁ" 2

‘her husband worked in Tanzanla. The Appellant was related to
3 ; EE e 2 . biga Jnaifsﬁfat“'
p ﬁer.“ The Appellant's father Edward Buteraba (D.w:2) mas the
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rother of Suna, the deceased s husband and the 4ppellant is the
5',],3 :“, - ~rnagnsn ¢d oF bamaed™ ﬂﬂ 5“!
B - of mdward Buteraba. The deceased's husband had suddenly died.
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It may be that Suna's death had not Yet been known 8%?%{&}13 on
z [ eSuEas 1 -
the 21st August, 1989 the day that the decaased herself died. It
70 aecw D2esdebiedT
Jmewhs Baid that the' deceased was selllng parcels of land Uhich
443 108TS] B 3033 m
“5Vb%longed to Suna and that the Appellant and one Madi were 1nvolved
s bitn barois 301031333
in“these dEallngS. At any ‘rate on the night in question the
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* . Muchuguzi (P.W. 3) heard some-one try to open the door
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Appellant.-had come to the house of -the- deceased and he had
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advised them to eat thelr supper early becuuse this man Madi

‘was coming to visit ﬁhem. The deceased cooked food! for‘the

chxldren and retlred to bed early ‘as’ she had fever, -It_seems

~,~A_, ‘s x ~ ..,‘.‘

that the eldesf of tbe cLleren was’ Damlano Muchugu21 and he

remalned awake.
z T Vi BIeK E:Eﬂﬁ
The man Madi did not come but at around mld-nlght
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door led into a SLttlng—room on one 51de of whlch the deceased

and the bhbyeslept, while on the other 81de Muchugu21 and the

other ohild'rau"eiapt. Th_u_re was: a 'tedgog: J.amp left burnlng in .
i \ e .

the bedroom of the deceased and as the door to the deceased's

tedroom was opened some llght was passed into the sitting room.

Muchuguzi went to tHe d*cedsed'and ‘cadted her twice but she

L

JLHEER Bousy
did not answer. He heard a voice outszde sayxng

B -qm"!rq—'b-\—-hﬂ

Mdo not call her, you just open for me,
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% a@ your uncle Kayondo cred ofd t0 281
Muchuguzi said that he recogoised_th yodc &ge as that,gf&the
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"Rpﬁéiiaﬁt and 50 he Opened the door, the Appeilani “¢htered and
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.}.h;'g{_iﬁg‘i#zl' asked whetb,er be ghould. cl.ose-'the do‘or‘:“ 'ﬁgﬁever the
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“Appellant shld he would.do it blmSelf.r”Thefnppellant dld not

brl'ng anythlng with him bub .he enteneﬁ the fﬂeceas‘gd'si-;\?ﬁdzroom .

end he seemed to be checking ion something then‘he put out the

light and said.— s 2 ¥ B g :
== SRR 7 : o
” _"let me go'. T R L
Tk GL e q 8 . L a2 7._‘ ‘_'.‘{ vwith jarg adt

The deceased was Stlll SlBeplng as the" appellant left. . Almost

at once a person entered carrylng Al ttrch._ Thls:pe;éégrwaved

gy

the torch around and Muchugu21 recognlsed ‘that 1; y ‘e.
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p by TOOMey The;baby“awoke at about 2 a.m. and Muchuguzi!shbrother

X LOBEMAL

'*ﬂ;’; 1Appellant who had entered a second time. Muchuguzinteénghized

che clothes and the manner in-which-the Appellant waa*talking.

b
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.He described the faded blue trousers and the blueishestripped

tZailogar.

[

wos 'azaro" shirt with . long sleeves. The Aﬁpeilant,went*tqgthp.

..Buitcase and Muchuguzi Saw,himgremoving some‘thing&;yhinhuhe
54 Bt in the pockets of hi. trouchers. - Muchuguzi waauin:hi&
. e

room but he was able" to see into,gﬁe_bedroom.of.thendeqﬁhsed;

After the aAppellant. had removed the-things from;theusuitcase

$io7T

- bulh .he Muchuguzi heard a sort- of bang expressed by:a 5oundgi1ke "du“

o
T

The deceased called out !"Oh mama I:am; dead“;andcth@n anhuguz1

L

heard somebody running out of the house wearing:; shoes.

Muchuguzi was afraid; he .closed the.door to-hisxhbﬂroom,

ik

n,deaving. the front door open and he:did not go to the;ﬁeceased's

. 8woke and suggested ‘that the baby should be goliebted;"éBut when

Jthe brothers tried. to remcve her the child refused andhwas left

i f}l-‘x‘_ =
assgand eventually fell asleep. The boys slepthuntil,marning,.

ae3is thlS time the deceased did not. que them upsas she alwaysScused
NENH =

.ﬂgo do. The boys went intoc the deceased's room. andathayifound a

-.' 233

.dg;u~b13 apen wound on the back and side of . the deceasedo«vlhen«they

touched her and tried to shake her.they £ound;thetashe tasﬁdead..

5+ -.One boy Ssaula went to the home of ome Makanga.and chugnzl

went to the home of Kisubika. In time the village.gathered.

;. For instance, Wilson Mukasa Lukeera (P.W.4) the Ireaauﬁxg:ﬁnf
TR, the R.C.I. hav1ng heard the news went to the :scene: dxei‘ese

Muchuguzi told them what had happened. The father.nfixhanAccuSed

D.W.2 also went to the scene at 7 a.m. and found the Appellant

,."i'o I-.. . t/tied
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; ‘tied tup. 7-'-'1‘hen-the. Appellant first got “‘there ac‘é'of&ﬁ‘.:nrgreﬁé-““ K
.;qu,‘he expressed shock but nevertheless le:was ‘arresteds ‘“”;ﬁ;":"’eport
vowas: sent - to the police ‘and a policeman’ ‘cameand ook “the *Appella.nt.
away. His louse .was searched and ‘BAST19 000/— was‘ fom’t&‘ln the
rceilingeitOn. 2lth August, 1989 Dr. Tomasi ‘Pukondd carried out a
post ‘mortem at'“the 'scene. -~ He saw the deep ‘cut ‘wolnd fbeXvw: the

vleft shoulder blade -cut wounds through three*rlbs- ‘Wenetrating
swound and.a cut. wound-on ‘the cheekx. The' deceasafd h&d'&ied‘ from
0 L.". he'avy -haemorrhage‘. * It was'his op:Lnlon tnat ‘thet deq‘aase\'fi tad died
i isu-dinithe bed u:.thout causing any" ‘resistances Y nf‘a—:‘c:’b £4T .
On the other hand, ‘the Appellant who Fave® his aZe“as
Y years gave sworn testimony to  the effect‘th'ail:‘-"fxe had not
z'!'roreturned.to the deceased's hoase after his’ f1rst"vis’i‘&£at '?.00 Peda
. He had indeed met Madi-at Buybga ' and the- Appelflint:‘ﬁad %oia plm
genw thdt the'deceased was expecting ‘him.’ Thé?débéagédﬁéégsﬁﬁiting
:;"!_..Ifor-Madi' It seems that Madi was -takingi‘méfxéy‘jioﬁSﬁ'ﬁi $5'Tanzania.
" b The radio, the bicycle and the cerrugatedfii‘ohﬂiéﬁ}e’éi‘:g"?lha&-been
¢ .-sold and the money given to Madi who was;sﬁpﬁoééd ﬁa_iﬁgféﬂﬁaken
o heitito-Tanzania. ~“Theén Madi-had. comé ‘back'—-‘én&'ct'dldﬂ"fhem‘-’{?o°§ell
yotthe motor cycle and the vehicle because- tne\monei“"wa&‘hot*enough.
.bieiMadi again returned and 'said thlat Sunafhad ‘beer releéée?d‘ but
‘that the' kibanja should be 's0ld "so “that the’ famfly‘dc&r’fd ‘wéve to
Panzania. --That was done. ‘Then it “turned “out™® tha\?:’Suﬂa ad
died; acco¥ding to & friend of Suna,"‘-one"}‘Jasswa.-"“fh’é"dec'eaSed

met Madi and there was an argument in ‘which' ‘tha'decaaseqd ear:n::t.lsecl

"' tapoene Madilof telling her’ lies, but ‘Madi' assured ‘her -that--‘_ﬁﬁ&“%@s

L1 S - F

dan ""'-i(f 3% B £} i 0. % AINE SEF QS tise OBLE S-\-.j-(v

L’Lu'- ' - = Snon.ojstill



Tanzanlastobcheck on 'her;husb'gg

Madi agﬁln untll the ZOth uguét

“tab}gts for her whlch he didg’

Bkitchep cooking and the Appellantggetur gﬂh
N R LY !
- mg--u-

‘-is father's house 1eft his_ bidxglaatbe e,

father from 8 t

B9 p.m. and. then wggt -h

‘ahock he yas arrested.

T 3z ..
ugood terms WIth Muchugu21 bu@ 1t gystyb ;;h~
'had-talged him into 1mp11qatigg ; 95

The learned Judga l}av_i:ng reqn.tedathe evi

"
,'-‘:,l

pproach to the allbl defence,,and on;th




WaS no eye-witness to the killine of the deceased. Sgésﬁ
called the situation one of circumstatial Evidence, énd‘She
correctly directed hereself that the Court must be ;atiéfiéd
that there were no other co-existing circumstagcesIwhica'bould'

weaken or destroy the inference of guilt. Then shéréiggé%ed

herself that in the present case the Court must:eie;éiéexé;treme

. Caution for two further reasons.- Firstly, apart ffomﬁtﬁéléase

being based on circumstantial evidence, it also hinged on ‘the

evidence of a single identifying witness namely Damlano

_Muchuguzi. Secondly, =although the Court had found=Muchuguzi’
intellizent enough and capable of taking the oath; it had to .

-~ be remembered that he was only 14 years old at the tlmerwhen he

gave evidence, and therefore only 12 when these é&éhféfhédﬂ

occurred. On the other hand Section 132 of the Evidence Act

- did not sPec1fy any prticular number of witnesses requlred to
., prove a fact. 4 single ideatifying witness could be relled
upon, and as his evidence stood, it did not necassitaﬁé'cor-
~.roboration,

Having thus directed herself the learned Judge con-
.$¥5ered both sides of the case, and accepted the adv1ce of the
ASS&SSOI‘S, that it waa the appellant who ‘had killed the deceased .
- and was gullty of murder.. Infact the hnSsessor Mayanga cage to
'the conc1u81on, that the uppellant and the man‘Madiihad‘cbn?
sﬁired to cheat the deceased, so that the appellant was:éart_
and parcel of the theft of the property of the deceased and
her late husband 3una. :

On appeal the directions of the learned Judge were

taken.-.../?




taken to task, and it is right to state that in a‘case “6f this

nature the evidence of nuchdnguZi (P.N.3) shouldrbé}eéggined_
with the greatest care, and , if possible, tnere'ghpﬁi& ié*
corroboration. iWhen the learned Judge commented that "the
evidence of Huchunguzi "did not necessitate'corrobbfatidh“,
that gave a false impression of the approach of tﬁg'legfsed
Judge. & fair reading of her ‘judgments shows' that' sh'.é,'w"as
mindful of all the legal aspects relating to the dangef¥§f ;
accepting the evidence in this case, and what the leafgﬁh’Judge

-~ % must have meant was, that there was no legal-requiréhé%iﬁinat

the Appellant could only be convicted if thereiwa35§bffhb§rétion

solof-his evidence. For instance, if the Appellant ggd}hgéé}é
child of tender years and unable to give his gvi&eégafji;‘af
matter of law, if there was corroboratign. (See SeéﬁiéﬁiiS(B)
~of the Trial on Indictments Decree). On.the‘haﬁd,Ait_iéévaious
that a young boy of 14 years of age, testifying as td‘%éf“events
- when he was 12 years of age, should have his evideﬁbe d;rroborated,

if possible, as a matter of prudence.‘ hgain, if therekisronly

one witness as to 1dent1flcat10n it is only sen31b1e toﬂiook

_for.corroboratlon. It is dangerous to accept that*evmdenca

without corroboration. As 1t turns out, the learnedFJ dge said

that the Court in the present case must exercise. extreme«cautlon,
not only because it was a case of. clrcumstantlal ev1denqe. but
..also one which hinged on the evidence of a\51ngqu;gq£§;fxgng

witness who was 12 years old at the time of the ipcidgnj;with

8..--./3-11
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472D extremely crifical eye to rule out mistaken identityg;ﬁﬁhen“g”
one looks. at the warnings with the learned Judge addresged.to
the Assessors, and herself it is clear that she was‘expr9551ng
the pratical guidance which was needed in. _this, caae, hgcausa
r_of the dangers which the evidence presented. It is a.plzy
: - perhaps that she did not recite the hallowed dlrectlons Set
out in the leading auth rities that she cited. - We ;hlnk that

the learned Judge realized that there was only one'witnass'nnd

:.that tnere was no. corroborative evidence to--be had.. : ¢ha,*ﬂﬂ

prpellant was not found w1th any incrimipating. obJectsdor papers.
: .-+ He was not conducting himself in a way which could"gffgxd;g:

corroboration. The issue was whether Muchuguzi‘s-eriéeﬁbé‘alone

would be safe to rely upon. There was possmbly the suggestlon

(that the ill-feeling between the deceased- and Madi p;ght&haye
..:let to the conclusion that it was Madi raﬁhef than:&hegﬁcéused
hﬂu_ﬁho.killed the deceased. - I SIUDE ;'iﬁﬂi
bedgxouic: .. ~dt is the duty of this Court on first appeal,;isséeview
7,the evidence again in the light of the. flndlngs of tha tqlal

Court, (See Pandy vr.R. 1967 E.4. 336), and havings “in‘mind: the

- directions .that must be - glven in this.ease. (See 1olomsjo&ca1 .

Lo VesR (1960)_E_.A. 86, Musoke V. R (1958) - E.h. 073, BO_ri_gﬂig“

,uc*¢(1957) E.A. 583, Leonard Aniseth V R (1963) E.A. 2061& Rfﬂl;

- dslurnbull, (1977) 23B225).: In 8o doing we have been" as i dr &

= o

“the ‘Appellant to hold that he had not been'properly i t fied.
{t;.«

° ~ “We“have been urged to hold that the Appellant's ‘alibi‘m

have raised a doubt.

on,..../9" =



been relied upon, despite the dangers of dozng a&.

®n the first point we can only repeat what. the learned
Judge so clearly emphasized, that Muchunguzi, the deceased and

the Appellant, had been on good termsS. They\wergnyery_Well

known to each other as being of the same family_ip giggnpral

sense. The Appellant's cloting, his voice and hi§:g§géeg:of

walking, were all factors which the witnessEMuchgpgpzivﬁggqgnised.

There was the light of  he tadoba at firstrgnd_ppeﬂgqrgg-pp the

second visit. Muchunguzi related all that had happengdgﬁt-the

first. opportunity. Nobody could have coached him 1n1that short

t;me‘ The Appellant testified tnat he had. been at gﬁge:but

that home was not far away from the scene. . It was,no' 1mp0531b1e

for him to have come baCﬁ to the deceasad's house.QaHuqhungu21

was found to be a wvery impressive w1tness, clear_gnd rellable.
On the second point, we have weighed the allbl defence
with the rest of tﬂe evidence. It seems to us, after careful
and anxious ‘thought, that the trial Court could wellbhava con-
cluded that it was safe to rely upon the evidence of Huchunguzl.
From that evidence, the only possible inference Ias that the

Appellant had killed his Aunt. It may well be that there was

e :
to say that this was corroboration.of the eV1dence i the witness
rabi faRt e '
Muchuguzi. Yet there is no doubt from the wounds that' the'
4 u...al.':' a -
intention was to kill Muchuguzi. Judging from the record we .
shphgdier 31

cannot find any reason why Muchuguzi's ev1dence should not have
1 maeg Friail
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‘Accordingly we have come to the'conclusioﬁgthatfthe
J X "' et U T ihind

- . . . . - - -
appeal against conviction must be dismissed.

The Appellant stated that he was 20 years,of:aﬂc at .
the time of giving his defence, which was 21st Octoberi19:1.
The incident was._over two years before that date\uémslj?é?ét
i August 1989., The Appellant's ége was not put iﬁ&é;iaéééé;“
It may be tﬁat the Appe:la;t waa under 18 at the.tiﬁ;iSEhuie
offence. It may alao be that hé has ugder—statedtﬂiS‘agg
We therefore adjourn the appeal for the Appellénfis'&ggfie“be

considered so that Section 104 of the Trial On Indictments

Decree may be complied with. he Registrar shall have ths

fppellant examined and brought back before us when .the orwmina-—
0 . 5. :

tion is completed on Z?nSanuary 1991.

Dated at I‘ieﬂgo this--.--..... day of .‘d..!‘.“'.‘l'.ﬂ-ﬂs 1992'
CORAM: MANYINDO, D.C.J.

ODER, : J,S.Cu’

PLA™T,  J.5.C%

-727th January 1993,

n._y.-. i

Order: In view of the medical evidence which shows that the

)

Py g

nnpellant might have been under 18 years of age at thefu

2

e

,m

the offence was committed, we set aside the sentence of Eeath.

t is ordered that the Appellant be detained in Upper Prﬂsen, >

Luzira pending the order of the Minister under Sectlon.10# of

the Trial on Indictments Decree. S

11..01-._./1;3-#90'.'



Dated at Mengo this 27th day of January, 1993.

—

5.T. Manyindo
DEPUTY CHIZF JUSTICE

5 A.H.O, Oder
JUSTICE OF THE SUPREME COURT

H.G. Platt
JUSTICE OF THE SUPREME COURT.

I certify that this is a
true copy of the original.
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B.F.B. Babigumira ﬁ

REGISTRAR, SUPREME COURT.
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