IN THE SUPREME COURT OF UCYND4

‘ .'\ A«W‘J ,‘ \\

(CORAM: MANYINDO,

AT MENGO

D.C.J., ODER, J.5.C., iND PLATT, J.

CIVIL AFPLICATION NO.28 OF 1992

ADAM VASSILIZDIS ::::...::::'::...:.::.:.::::::::::: &iF
" N D

LIBYAN ARAB (U) BANK )

FOR FOREIGN TR/ADE AND y PITREs AR e iy BE

DEUELOFMENT LIMITED )

(in apjlication for

Court Civil pAppeal

BETWEEN

correction of Judgment in Supreme

No. 10 of 1990 dated 19th april,

1991 - Manyindo D.C.J., Oder, J.8.€. and Seaton J.8.0.=

arising from the Julgment and Decree of the High Court
of Uganda (Okello J.) dated 12th March, 1990 in
H.C.C. Suit No. 847 of 1990)

RULING OF THE COURT

The applicant was the successful ayppellant in Civil aljca

which was neard by this Court in January, 1991, 7The Resp

aprlication was the unsuccessful respondent in the ai: eal

The appeal arose cut

at Kampala, in which

Adey

of Civil Suit No.847/90 in the Hich

Q}auxw4ﬂtk)

8.C4)

; Lecail b lsodk

FLICANT

L{IKSFONDENT

1 No. 10 of 1990 ]
ondent in this

Court of Uzanda

the applicant was the Plaintiff. 1In the suit the

applicant sued the respondent as the defendant for specif

and damages fer allezed breach of an agreement of sale f

on Ilot. 12 Rhashid

Khamis Rcad, Kampala (hereinafter Lh

BY that agrecement the respondent sold the suit property t

It was alleged in the suit that the respondent had been i

apreement. The suit

was heard and “ismissed by Okello J,

that the applicant was not entitled to have the suit ;rop

in his names because

of the Land Transfer

the agreement of sale was subject to

“ct (LT.) whiah required prior conse

It had been alleped by the respcndent that as no such cen

cbtained befere the

able and, therefere,

“preement was cempleted, the 2 reenien

the appallant was not entitlea toe re

ic performance

a bleck of flats
he suit propertym),
¢ the applicant.
n breach of the

on the jirrounds
erty transferred
the provisions
nt of the Minister.
sent had been

t was unenf-rce-

cover any remedy,
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. The applicant alrealed apainst the dismissal of the suit on two grounds;

namel that:-

1. The Learned trial judge erred in fact anéd in law in holding that
that the centract for the rurchase of the suit preperty by the

appallant was illegal and unferceable.

2. The learned trial judge erred in failin:: te muke a finding as to

the dam pes awardable,
The Memorandum also prayed for an order that;-

(a) the appeal be allowed with costs in this Court anl the

aourt below;

(b) the respondent transfers the suit kroperty te the plaintiff
(present applicant);

. (c.) the resjcndent pays to the rlaintiff 5hs.5,325,800/=  and such
furtler amount by way «f mesne profits from N:vember, 1989 till

the amppellant is put in I'tssessicn, penecral damagzes and interest as.
rrayed in the High Court. This Court allewed the arpeal with costs,
but did not make an crder fer specific performance nor did it make

an crder regardin, damages.

The ayplication is by Netice o f Motion, brou; ht uniler Rule 35 €1) of
the Rules c¢f this Court. The moticn states as folicws: -

Messovsinnanathe dvrcates for the abeve named #ikplicant
will move the court that cn the yrecund set cut hereinunder
the Court be please:d;

. ‘. (a) to correct an ommission in its judgment
< \ that:-

l (1) tlhe title to the suit property be
J transferred to the applicant/
| appellant;

(ii) the case be remitted to the Hirh
Court for determination and asse-
ssment of the dam.ges the applicant/
appellant is entitle to havini;, re;.ard
to the judgment of this Court; angd

(b) to provide for the custs of and incidental to
this application.

The greund for the application is that nc such crdcr was made and the
correcticn is necessary to iive ¢effect to what was the R B A S ey e

= court's intenticn when allewings tie apyeal ui n . finlin- that the
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"e¢ontract of sale between the “pplicont and the iesjonient the subject

matter of the suit, was enfcrceable.

This application will be supported by the Affidavit of D,7T. Nkurunziza, &

Esq., Swern on the 29th lay of July, 1992 annexed herc to vem e s sinas vass

When the hearing of the aprlication commenced, Mr. Oviny-Dollo, learned
Crunsel for the respondent, teck a preliminary objecticn opainst prayer
(a) (ii) ef the application, c¢n the srcunds that an inicrmal applicaticn
to the same effect mase earlier by the applicant -n 1%th Fobruary, 1992
had been considered an? rejected by this Court cn the .rounds that during
the hearins, of the »preal the ;round cencermning damases was abandoned by

the applicant's ccunsel.

Consequently, in Mr. Owiny-Dello's view,there was no sliy cn the part of
the Ccurt in its judgment of 19th wprily, 1991 in that repard. fgcerdingly,
Mr. Owiny-Dollo contended, the apjlicant was not entitled tc arpue in this

arplicaticn fer remission of the case frr assessment of damzges.

This preliminary objection was rcsisted by Mr. Mulen. 2 S.C. Learned Counsel
for the applicant, who submitted that the avplicant's advecates wrote to
the Register of this Court on 6th February, 1992, rcqucesting, him to Tt
the matter bafore the Ceurt in order for it te corrcet its judgment, The
Repistrar w}o%e back e¢n 10th February, 1992, invitin. the applicant's
Counsel tc¢ apiear and address the C.urt on the matter,

Counsel, in fact?pPear?d on 15th February, 1992 as. had becen surgested by
the Registrar, but did}iﬁﬁrcss the Court, and what transpired on that date
did not amcunt te a dispuosal ¢f the application. hat was abandcned by
the applicant's Ccunsel en that date was the request fcer the Ceurt to
correct its judgment on its cwn motion. The present application was,

therefore, in order.

Thereafter, Mr. Owiny-Dcllo conceded, rightly so in ~ur view, that the
rresent application sheuld jrecc d and be heard o the merit., But bef-re

the hearing could jprrceed, Mg.Owiny-Dolle stated that tho respondent had
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aad also 1lndged an applicaticn subsequent te the present cn:, as Civil
Lkplication No. 42 of 1992, by which the resprndent scu;ht a recall and
review of this Ccurt's Judgment in the apieal in question. The learned
Crunsel submitted that the respenlent's applicatisn should be heard first
because if it was successful, the decisicn of the Court in the appeal
wculd be reversed, thereby disyesing of the Iresent a,; licaticn. Mr.

Mulenga $.C. objected to the submission of the learncd ccungel for the

-

) respenlent that the respenieni's applieation sheu-
ld be heard first. We asrced with him and rrdercd for the hearing cf

the present application t» jrocecd forthwith, and it <Jid,

cf motion
In addition to what is stated in the Notice/the sround of the applicaticn
is further explained in the fcllewin.: parapgrajhs of the affidavit of

Didas T. NKurunziza Esq:

"k, That at the hearings ~f the s&id arpeal
Mr. J.N. Mulengya S.C. who conducted the same
fer the ajpjellant (applicant herein) assisted
by myself s-ught, in the course of ar_uing
the 2nd gr-und f appeal, t¢ persuside the
Ccurt te evaluate the evidence on record and
assess the damapes to be awarded but was teld
by the Hon. Dejuty Chief Justice, rresiling
over the c¢ourt at the hearin; that if the
aprellant succecded ¢n the 1st pgreund - f arpeal
the court would remit the case bick te the High
Court fer assessing damages whereujon he
abaninned the arrangement. 1
5. That in its judgment made anl delivere.) on the
19th npril, 1991, the Court upheld the 1st
ground of appeal aforesaid and allcwed the
apreal whth ccete sfrthe.appeal and - f the
suit in the High Court but omitéd to order

that:-

(5) the responient transfers the suit
jroperty to the appellant.

(ii) the cas:z be remitte?! te the Hish Court

for assessment of Jama;es
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(iii) that in my humble opinion when this
Honcurable Court allewed the appeal as
aforesaid, it must have intende that
the Appellant be able to c¢nforce the
centract of sale thr.ugh specific
performance and nbtaining damnges

arising from the breach thereof.m

In his affidavit in reply, Mr. Owimy-Dollc (who 4il nct act for the
reppendent in the appeal) stated, inter alia, as follows:-

"3. I have alsc read the judgment of the court

( in the appeal giving rise tc this apjlication.

‘ ;

6. I have also carefully perused the Crurt's
Judgment, an? found that the julge was alive
tc the issue «f damages, but the case was
deciced inclusively, in our view 'eliberately
~n the grounds +f insufficiency of cvilence

mn record to identify the mailo owner.

7« I belicve the Crurt actively decline? to make
orders fer damspes and specific perfiormance
as it was alive tu the issue of public jpolicy
rrotecting an ,frican jroprieter and in effect
was leaving the door open "
. Mr. Mulenga S.C. Learned Ccunsel for the applicant submitted that the 1st
Urhﬁnd cf appeal having been upheld, it follewed that the agreement ° I
was leral and enfrreeable. The Order jrayed for in the
aryeal that the suit property be transferred te the aj;licant was a
nccessary consequence upen the fecision of the Cohurt. But, unfertunately,
the order was not made. The Lesarned Counscl confended that the order was
not refused. The judyment -f the Conrt 2id not suggest that the applicant
was not entitled te such an rrder. In the Learned Crunscl's opinion, such
an order was over-lcoked accidentally nct Jeliberately., Censequently, the

slip that occured can ‘e correcte? under rule 35 (i), This is a preper

casc where the €ourt should make 2n rrler to cive eff.ct t- its julrment.
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The learne? C:-unsel then informed the court that twe ninths after the
judgment in the appeal was delivered, thc suti propcerty was handed over
to the applicant, but that the title was nct transferrel.

Regarding what transpired during the hearing of the appeal, Mr. Mulenga
S5.C. referred to paraprarh four of Mr. Nkurunziza's aifidavit. He then
exp:lained that when he was arsuing ar~rund two of the 2preal, the crurt
prevailed upen him not to persue that prounl! since that issue would be
referred back t~ the High Court for determination if the apreal succeeded
on zround one. Conszquently, he abandoned arguin. ;roundi twee 3It was
not that the applicant was abandonins the suit and the claim for damages.
The Crurtis supgestion which persualel the Learned Ccunsel nct to continue
with his argument in supj.rt of the claim for Qdamases showed the Ccurt's
intention that assessment of damaces woull be referredl Lick to the Hiph
Court. There was nc copent reascn to su.,jest that the Court woeuld decide

otherwise.

Referring to the affilavit in reply of Mr. Owany-Dolle, Mr, Mulenga S.C.
sabmitted that it was wrong to su;gest that the Court wculd debiberately
decide tc give an inclusive juigment in view of the enoral principle

that a Court on hearins 2 case sheuld decide conclusively an? 2rant to the
successful party all remedies h-» isrentitled.to,so thnt matters are

comppletely decided and determined. Where it doees not o scy 1t can only

‘be accidental, not .ieliberate. Mr. Mulenra, S.C. then concluded his

submissions, firstly that havin, rejard te substance of the Crurt's
jufgments in the appeal in qu-sticn te the cffect thnt the contract was
lei,al and enforceable and to the prayer on appeal for an ' rier to transfer
the suit jroperty to the a;plicant there was nol dcubt that such an order
would have been made if the ccurt had alverted to it. 3ccondly, that
having regard to the nature ¢f the judgment anl

J vt te» the intimaticn Ly the Court that the cas: weuld be remitt-

6d t~ the High Court in the event -f success ¢n sriun’ zne zf the agrezl,




- 7 -
ncre could be no doukt that the court so intended and it would have made
the order jrayed for if it had avertod to the matter. Mr. Mulenga S.C.
relicd on .certain decided cases for his submission, namely: R,NIGA V.

JIVRAJ (1965) E,.i, 700, Page 703; Lakhamshi Brothers vs Raja and sons

(1966)E.iis 313; and Zituma Kawuma vs George Mwa Luwum, Supreme Court of

Uganda Civil jppeal No. 3 of 1992 (unreported,)

Mr. Ownyi-Dollo, learned Counsel for the responlent, submitted in reply to
the effcet that an order for syecific terformance would not ; ive effec to
the intention of the court, which was that it was unable to soy that -
Musoke was African in view of the provisions of LTh. The Cout deliterated
ly did not find that Musoke was an ifrican. It would, therciore, defeat
the purpose of the LTA for the Court, to order for a transier of the suti
projerty to the applicant. In the circumstances; the Learnsd Counsel
. contended, there hod not been any slip on the part of this Court:
Secondly, the Learned Counscl submitted that the record of iroccedings in
the appeal does no bear out Mr. Mulenga' s contention that h. abandoned
the jround concerniny; damuges on intimation of the Court. Cocunsel having
atandoned that fround during the ayyeal, it cannot now YHe saild that it

was a slip by the Court under rule 35 (i).

There is no doubt, that this Court has power under rule 35 (i) of the
Rules of this Court to correct
"a ckerical or arithmetical mistake in an jud ment
of the court or any error arising there in from an
accidental sli} or omission at any time, whether
before or after the judgment has been embodied in an
. Orderescesscsascscesesecas 50 as Lo give effect to whot

wag the intention of the €ourt when Julgment was siven"

The Court also has inherent powers, which is [ reserved by kule 1 (3)
"to make such orders as may be necessary for the
ends of Justice or to prevent abuse of the

process of the Court.”

These powers were recently considered by this Court in the case

of Zaituna Kawuma (Supra), in which the Court said this:-

e s./0



"These powers are not unique in our Ccurt,

In England similar powers exist unler R.20 and
R11 of the Rules of the Supreme Court

("the English RSC") and in the inherent
jurisdiction of the Crurt. 1In Kenya, they
resided in the former Court of Apjeal by
virtue of Section 3 (2) of the Appellate
Jurisdiction Act, 162 and R.13 (2) of the
Eastern African Crurt Rppeal Rules 1954,

Such rule as R.35 (i) of our RSC and 0.20 r.11
of the Ehglish RSC is commonly referred tc as
"the slip rule" and an order made under it is

called "elip order."
Counsel for the defendant/applicant has drawn our attention to some
instances of the exercise «f these rewers by English Ccurts and by the
then Court of Appeal of East Africa on an application that same before
it by way of motion that arose nut of Civil Froccedings in Kenya. We
are also aware ~f our cwn decision in Stirling Civil Ingineering (0) Ltd
versus Margaret Zirumira and others. Civil Appeal No of 1991

(unrported) in which a 3)fr was corrected under rule 35 ssssesnana',

Other cases tc which the court referred with approval were:- Mutual

Shipping Co-op of New York vs Bayshore shipping Co-op c¢f Menrovia (1985)

ALL ER. 520: and Vallabhadas Karsandas Raghiga Mansuklal Jivn-j and others

(1965) EA 700

In the V. Karsandas case (Supra) it was held inter alia, that:

(1) "sliyp crders" may be made to rectify omissirns
resulting from the failure cf coumsel to make

some partifular application.

(ii) A slip order will only be made where Ghe Court is
fully satisfied that it is giving effect tc the
intention of the Ceurt at the thme when the
judpgment was iiven ~r in the case of a matter which
was overlacked, Where it is satisfied beyond doubts

as to the order which it would have made had the
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mabter been bhought to its attention.

In Lakhamshi Brothers (Supra) Sir, Charles Newhold F. said this:-

"Indeed there has been a multitude of Jdecisicns

by this Court ¢n what is kncw pgenerally as the
slip rule in which the inherent jurisdicticn cf
the Court ot roecall a juldgment in order to give
effect to its manifest intention has been held

to exist. The ciraumstances, hcwever, of the
exercise of any such jurisdiction are very
ckearly circumseribed. Broadly tliesc circumstamces
are where the Court is asked in the ap:;lication

" subsequent to the juigment to give effcect to the

intention of the Court when it gave its ju’gment
or to give effect to what clearly would hinve been
the intention of the Court had the matter not
inadvertently been cmitted. I would here refer
to the words of this Ecurt given in the Ranija

€ase (1965) E.i. at P. 703 as follows:

"A Court will of ccurse, only apply the slijp rule
where, it is fully satisfied that it is ;iving
effect to the intenticn of th: Court at the time
when judpgment was jiven or in the case .f =2
matter which was rver-looked. Where it is satisfied,

. beyond doubt, as tc the crder which it would have

made had the matter been broucht to fts attention.

These are the circumstances in which this Court
will exercise its jurisdiction and rucall its
judgment, that is, only in order to give cffect

to its intention cor to give effect to what clearly
would have been its intenticn had there not been

am ~mission in relation to the jarticular matter."
In the instant caée, we arc bLeinp asked te apply the slip rule and order
for specific perfermance for the reascns referred to in the application
and argued by Mr. Mulenpga S.C. Whether the slip rule a;plies to the
instant case dercnds on what the courts intenticn was in its judgment
allcwing the apjezl. ZThe circumstances in which .'r'un’ -ne «f the appe2l

was allowed are briefly as follows:

P R S T . & = (TSI - |
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The respondent was a non-ifrican for purpos.s of the LThe It arreed to
scll the suit property tc the Alplicant, alsc a non-‘frican. The suit

Frorerty was an unexpired term of a lcase out of Mailc Land rroperty.

The names which appeared on the relevant Mailo Titles Kibuga Block 9 plot.

152 (exhibit D.8) as these of the zriginal registercd pLroprietor of the
Hailo Land - who was re;jistered on 16th November, 1935 - are "SEMU T.
MUSOKE", marked as decease. The cclumns for"Father's neme" and "Clan"
were blank. The next names which appeared cn the Mailo Land Title and
which were apparantly entered on 7th February, 1986 were ROBERT EDISON
KANYERA." Whose father and clan were inlicated as "Serutenywa Musoke"

and "Mpindi"® respectively,

It was the respondent's case at the trial of the suit an on arppeal that
the LTA was applicable tc the coentract of sale of the suit rroperty
between the respondent and the rresent applicant bocause "Semu T. Musoke!
the person whose names apjeared in %xhibit D.8 as tho reogistered proprie-
tor of the Mailo Land from which the leasehcld in respect of the suit
projerty was granted an African. But the respondent i1 neot adduce any

evidence to show that "Mus~ ke" was, in fact an African,

On the basis of several rrevicus decision in which the application of the
previsions of tlie LTA were censidered, and which this Court felt obliged
ﬁu follow, it held that the contract cf sale of th suit property

between the applicant and the respondent for sale of the sutt property

to the former was subject te the provisions of the LT.A and that if Muscke
was an jifrican the consent of the Minister was required hefore the

contract was completed. Such trevicus decisions included: Shamtilal N

Patel vs Registrar of Titles (1949) 16. EACA 46; Motibhai Manji vs

Khursid Begun (1957) ©.i. 101 and Ngakwila vs Lalani (1972) Be«bhs 382

In summary, the effect of these decicded cas.:s is that where the LTA
ayplies, a centract =f gale mala cefrre the consent »f the Minister is

obtained is illegal and void ab initio. Section 4 makes it an offence




b0 contravene the yrovisions of the LT/,

In the instant case the fate of the centract of sale in question depended
on whether "MUsoke" was or was not an ffrican for _urjoses of the LTh.

In the Lower .Court the learned trial Judge drew an inference from the
definition of "Mailo" in the Bupanda Native Laws, 1908 and held that
Mus-ke'" was an African. Censequently, the sale a;rezement in question was
null and void for not having been made in accordance with the requirements

of the LTA.

In the appeal, however, this court camé to the conclusion that in the
absence of ccnclusive evidence that "Muscke" was an African the contract

could not be held tc be null and veid. This is what the Crurt said:
n

"Since it is the bank's case that Musoke was an jfrican,
the burden of preoof lay on it. As it is no cvidence was
adduced to that effect. Bufcre us Mr, Kiyingi, learned
counsel for the bank, attempted to adduce additicnal
evidence under Jiule 29 (i) (b) of the Rules of this
Court. The additional evidence wus in the ferm ef
affidavit of Mrs. Elue, the Chief Repgistrar of Titles.
But since leave on the Court had not been cbtained,
Counsel abandened the attempt. In the circumstances,
there was nc jurisfi€ication for reaching the
conalusion that Musoke, the registered -wner of the
Mailo Land from which the lease-hold interest under
consideration was granted, was an african. The name
"Musoke" is an ffrican NAME s eseeesesasnsasassssss Lhe
name above without moure was not sufficient prcof on
the balance of probabliity that the person so named
was an African. The learned Ccunsel erred in relying
on the statute of 1908 as substitute for cvidence. It
weuld follew, therefore, that the basis Tor the
apprlication of section 2 of the LTA did not oxist. TIf
this view is correct,it seem that the aircement of sale
in this case was not illegal under RTA.

c.-.-c---c--oo-|un-l--o--.-----o-o-u--.c'.l.l'.-.l!ll.
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In the result havins allcwed the cnlyfof appeal to /ground

the effect that the agreement of sale of the suit

preyrerty by the bank tce the Appellant was nct illegal

under the previsions of Sccticn 2 uf the LTAeces sess s
Turning to the present ajpplication, the position as we see it is this.

The applicant's prayer to the Cecurt to correct its juld.ment so as tec order
specific perfermance can be ranted only if "Muscke' the registered Mailce
owner was & non-African. But if, on the other hanl, he wis an African, the

Court would not grant the remedy of specific performance which would
cecntravene the provisions of the LTA. Since there was nc evidence from

the respondent bank proving that '"Muscke" was an Arrican and similary,
there was no evidence on the part of the applicant in’icating that "Musocke!

was noct an African the position in cur view, was lcft ogpen.

In the circumstances, we ccnsidered that an order for specific
performance the enforcement ¢f which would have the cffect of contravening
the provisions of the LTA should not be mades That iz still ocur view.

The Ccurt cannot, therefcre, make an order the consequencies of which
weuld lead to the cammission cf an offence, because if Muscke was an
fifrican then the Miunister cannct in law . ive censent to transfer at this

stage in view of the autherities cited above.

In the circumstances, we think that the matte¢r shculd be referred
to the Repgistrar of Titles to ascertain the status Muscke. The Registrar

of Titles shculd thereafter advise the Minister accordincly.

With regard to damages, we think that the app?icant wculd be entitled
to them if he was entitled to specific performansce; but ncot otherwise.
It would follow, therefore, that we wculd order [ocr remission of the case
to the High Court for assessment of damages only if the arplicant's
transfer was registrritle.So, we were right not t- make an crder for
damapes because the res)» nlent bank committed ne brench of the contract
because they. cenld.pet have jassed cn,title without t.c c-nsent cf the

Minister.
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We would #lso like to observe that the records cf Monyindo,DCJ,
and Oder, JSC, bear out Mr. Nkurunziza's cloim in his ~ifidavit that at
the hearing of the appeal the Court suggested to Mr. MHulenga, SC, that
if - the appellant asucceeded cn the first ground ¢f ajppeal, we would

automatically remit the case to the High Court for nsscssment cof damages.

In the circumstances we would refuse this application and the
remedies sought by it. The ap)lication is, therefore, dismissed with

costs. However, the follewing crders are also hereby mode:-

(a) The jparties hereto should refer the matter to the Eegistra

of Titles together with zny evidence that may assist the

Registrar in deciding; whether Muscke was or was not ~n african.

(b) The Negistrar of Titles should then refer the matter to the
Minister fcr his decision.

(c) A copy of this Rulin: and Orders should be forwarded to the

Repistrar of Titles and the Minister.

pPlatt, JsC, did not sign this Ruling although he was in the Coram

/]

that heard the_applicaticen. This was beccause he had net heen a memberﬂﬁ
of the pannel that heard the ajjeal, which incluled Se=tion, JSC,(ncw

deceased) .
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