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b
plication on Notice of Kobtior asccorianied by two ai Tid
; -
ol Mulira zud Yona Kanyomozi.' The spplication is brought umBer Rule 9(1)
o7 this Sourt's “ules for an Order, to take additional evidence of Yon:
Kanyomori who wes nofavailsble ‘at thetime when the case ‘was heard in the
. i rL end More specific=lly on the matters of payment of<8hs & @D, 10¢
which wes paild to the said Yona Kanyomozi prior to the hearing of the, cass
o in the trial ccurt which formed the basis of the respondent®s:case in thse
trial court, i 5l \ X
3 ' e
Counsel for the applicant, Mr. Mulira submitted that in his affijavit
racraghe 4,5 and 6 he tried to establish the wHereabouts of Mr. an= -
o
1 YLD 1986 but te no avail,. ler carricd his angua¥ies Lhr : '
a- Ty | ‘ez hugisha, the Lepal QffidepTot@ithe Lint Marketing Board
| § su. o326 to know the whereabouts of Mr.” Kanyomozi,. It was.mot un il
‘ 1w 1 that lir. Kanyomozi turned up in the Chambers of Counsel and
rromiged. B0 tring to counsgel rzlevant documents regarding the case. ftav
ccurents an af'fidavit was gprepared and eventually svwo''n
. 2 - ey 3 ~ ] 3 F - 13
' on 5th Oztober, 1987. 1In hig affidavit Mr. Kanyomozi state that in or
M 4 t";“: —~ Y E 3} “ 'l“\
| about ;th: year 1982 he assisted the respondent to raise a loan for the ’
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purpose of yurchasing a lorry from the Coffee Marketing ﬁoard. In
1083 the oy was involved in an accident in Kenya. Mr. Kanyomozi i
rccisted 2gain the respondent to provide funds for the repair of the
lorry in Kenya. The whole amount, the respondent was surp osed to pay
him, was Shs 10 075 41h/—. There was an agreement thween hlm and respo~
ndent that that amount would be raised by selling the lorry. The lorry
=old to ¥/§ Bdible 0il and Soap Industries for Shs 12,000,000/- out
04000/~ was paid to Yanyomozi. It follows that the whole
. urt cwi oo by the respondent to the Mr. Kanyomozi was rot paid. Mr.

vemozi stated furthermore that he was living in Nairobi at the time
trhe case was heard in the High Court and he accidently met counsel on
the street in*Kampala,
In i ubmi ~sion counsel for the applicant said that the respondent
culd be unfeirly enriching himself at the expense of Mr., Kanyomozi,
There was no affidavit cworn hy the respondent or his counsel

lre Womutuce in reouttal, T however, counsel for the respondent submitted

th=t the affidavit of Mr. Kanyomozi did not disclose sufficient reasons
‘dition=1 evidence, The affidavit merely stated that he was out of
ke time of the hearing of the case. As reg-rds the affic &
f Yr. ¥olirs counsel for the resvrondent submitted that the affidavii
not disclose why Kanyomozi was wanted and does not disclose the
2= taken in search of Kanyomozi. Counsel submitted that all in all
thﬁre was lack of deligence on the part of counsel. Counsel for the

respondent rcferred to me Karmali Tarmohamed and Another Vs I.H., Lakhani

> Coe. (1958) E A 567. This authority that deals with the principles

on which additional evidence could be granted does also cite Ladd V
Marshall 3 ALL ER (iégi}'p—?45”rEfEFred to Ly counsel for the appiicant.
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v Xenneth C'Connor P in his judgment in Karmali Tarmohamed and Another

=

o) Tad thks s sais

princinles upon which an appellate
urt should admit fresh evidence where
rlicetion is not made on the grounds N

¢ 1ﬂ1'd or surprise are not, T think, in
drubts. T t=ke the folloving passage from
the judgment of DENNING L.J,, in Ladd V

Mershall (1954) I.W.L.R. 1489, at p ,1491,"




nmo justify the reception of fresh
evidencs or a new trial, three

t ane must be fulfilled: first,
bz schown at the evidence
t hzve been obtained with
' le deligence for uce at the
ily, the evidence must be

Sl th=t, if given, it would rrobably

nave imrortsunt influence on the result

of the case,.though it need not be

de¢isive; thirdly, the évidence must

be such as is presumably to be believed,

or in c¢ther words, it must be apparently
] *h it need not be uncontro-
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Tn the same case Sir Xenneth O'Connor P citing Corbett V Corbett (1953)

Ly

2 ALLER at p 72 and referring to the judgment of Berkett L J quoted him

as saying:

HTt 45 an invariable rule in all the courts
tnat! if evidence which either

W in ihe pocs~ccion of the rarties at the time
»1, o by yroper deligence mizht have
| :d, is either not rroduced, or have not
been procured, and the case i: decided advérsely to
: i tc whrich the evidenc- was available, no
¢ ort nity fer wroducing that evidence ought to oe
s oy prantinc of| a new triall,

*51%, -& we have seen above, applied ecually to adaitionali
2 TAT-R Lr;ﬁl began on 30th Mareh 1987 and ended on 9/6/87.
'« the avplicant stated in his affidavit that the search for the
whereavouts of lire Kanyomozi started in November 1986. It was not until

July 1987 that Kanyomozi [turned up in counsel's chambers. The appearance

of Mr. Kanyomozi in the chambers lends credance to the fact that there

e deligence to discovexr Mra Kenyomozi who was at the time in Nairobi.
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qore. it goes without saying that the evidence of Mr. Kanyomozi
ve @ an imyortant influence to the decision of the court and
i be be ieved if the agreement Detween Mre. Kanyomozi and the responde: ©
sroducede
nart from that the memorandum of appeal by the respondent refers
-0 the fact that ¥r., Kanyomozi did not give evidence or made a party or
siven a tnird party notice to the proceedings in the lower: court. To

me

, that assertion means that there was a miscarriage of justice.
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For thz above reasons I would grant the application and order
that ths 1ticnal evidence of Yona Kanyomozi be taken by the trial

urt in accordance with the provisions of Rule 29(3) of this Courts!'
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