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CIVIL SUIT NOa 335 OF 1981

JUDGMENT oF L“BOLO VP,

on J1et Decenbpr 1980 there was an accident betweer the

' appellant's vehicle. registratlon No. UVL 945 and ancther VEnlcle

registration No. UWQ 175 apparently bel onging to the re5pondeni
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as the writing on'it‘indicéted.' The apnel]ant f1led a suit at

-commox law in %e High, Court az the cause of actlon arose within

its jurisdiction for special damages and the usual costs of the

action. A : ‘ i : ‘ :
The resperdent denied liability as the suit was misconceived
and especially as it waé bad in law as the mardatory provisions
of the Motor Vshicle (Third Party Risks) Insurance Fund Decree
Noe. 5 of 1978 were nbt'cbmplied‘with before the suit was
“instituted and therefore prematu}e. This peint was taken up by
Dre Eyamugispa'as a preliminary point of objection to the
institutlon sE ghe Buite O o '
- The learned trial judge agrﬂed with Dr. Byamugisha counsel
for the r95pondent *n-the.following‘words: : ' 5 | 5
: "8ince the'cemmeqcﬁment‘of the Decree on 15/9/78,
a claim such as the one now Lrought by the plaintiff
" is a claim which is moverned by $.29 (i) of the
‘Decree« It is there provided that every such
Sialmy: #8 this offeyhe filed dn the fivet place
Lefere the Committes and sgbjfc_ gertain
~ conditions mentioned in 8.29 (3), thé claimant

~ o may-then file procée&ings bcfore a court of
comveatant s tnwdEdlardam aaeh He Ffhde Oaurt. .Ev

»




""&“Jm"w-mrowibion, apy common law Jums Lﬁﬂlctibn that
‘wams investad in the court to hsar the case at
commen law has been taken avay by '“tatu‘he"

L

i -Ei-ammeme& trial j_ul'd_ge concindeds

‘*&%mﬁny regards to all & e5e considerations
“E mwespectfully agree W‘.‘Luh Byamugisha that

CxlEis action brought in cnnfraventlon of the
mapdatory provisions of .36 (i) of the Decree,
#s it has'heen, is premature, no claim has
Been filed with the Committee; no failure
GE 2 settliement between the (‘or“mit'tee and

kmee ©laimant has been achieved; and no
een-Eificate has been issued by the Comaittes
- %@ %the claimant that there has. been such a
Fad Inret

The '“@IMM was struelt OLh,W" +h co.:ts to the' defendant.
"Lw. ‘Kltyo for +he appellant aftac:ced the learned judgets

T T v-ehemently on five grounds of which three are more

r&lewa*sf to the issues in this appeal. He crlt,r.ca a the
‘“lem tr:.al 1uage whenr he said that section 23 of the Decrec
Ho.. 5 ﬁf 9978 eroded the common Law jurisdiction of the court
ot | "‘ﬂaat *Ehe suit was premature because of the mandatory
characier of Sect. 30(’!) of the Decree and its creatlon of
.conﬁ.‘}:i rt precedent before filing a suit in the court of law,
mtm‘l}ﬁ Br. Byan'u zisha supported the decision of the trial
juﬁgae. Sﬁa, su‘b':litted that under section 21 of the Decree the

: mm af = motor veha.cle ete, is supposed to pay a third party
- 1m~am» jpremum to the licensing officer at the tzme: whenr he
i m::m:g &nm application ;t‘or a 1iconce of the motor vohj eley

I:he.n %ims&; pe‘rson is entitled to indemnity. He went on to say

hizzzt -thnmi na.rty is not prejudiced by Sect. 36 of the Decree

bmmse me m.l.l not start to run against him unt:l the organs

o "Eh«e F}mee are properly set up. He ccnceded t. hat the Deurec
-ﬂ:i.d ma. ,mea»k to remove the common law jurisdicticn, but to lay
ximuﬁ *"'ﬂe @rﬂbeﬁure to be fol3owed. It lays dowrn a condition
: wggﬁe h.zzis‘; to sue. X snall deal with the pointe raised in =

= ‘1‘
_puat‘.‘kagaa e t:hej are 1nterre1ate€.

'Eﬁm@&@t me refar to the Decree generally and to the sectsgus
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‘matters of administrative nature. From sestion 20 to section 27
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| the Decrue is to estq011 she a2 Fund to wmake

'prévis{éﬁuf_r‘ i'r. p_,ty“ rtske arlsing out of the use of a
mo*or vehlule fand te providp for mattgrs uunnecte% tharawltho
It seenms torme »hat - generalily, the Decree purports to deal with

t}ﬁ._irﬂ*}:arty risks ahd how to go about it if one wants to recover

f

itnm the Fund.-‘It lays down certain procedure to be followed faor

-*mx purpose nS D e Bﬁramugisha rightiy pointed out..' It does not

-em_i:aawe to remove the common daw jurisdiction as Dr. Byamugisha

fnnmmgﬂed probably becausa there is no express provision for that
_.in Ehe A)ecree. From section T to: sectlon 19 of the Decree, it
‘estzbidshes the Motor Vehlcle (Thira Party Risks) Insurance Fund
r-'mﬁ m i“t shall operate, its membe” hip, fimchcms, meetings,

thn-a;;n;ntment of ihe_Registrar of the Fund and ail related

-u:fs:ti;ff‘ﬁiégcree,bne _finds provisions regarding payment of premiup
and other matters o that effect, Then from section 28 to L2

_the Decree establishes the Committes and its function. It also

estatiishes a tribunal and how it will function.” The sections

desl particularly with the lodging of the claim against the

; ;lﬂnnﬁ'fahd'f‘ﬁqt against the common law tortfeason and the conditions

j 1ﬂarﬁﬁa‘.§1filied before action is filed in a court of competent

“*Dnder section 45 of the Decree the minister is empowered

'ftnﬁﬁékaﬁkégulations, by étatutory order, fer bétter carrying out of

: the "rmis:.ons and principleq of the Decrse. I am not aware of

"am'ﬂm:h {regulations having been made by the minister concerncl,

-;!kuwanusite Bo1rd, Committee, Tribunal any members appcinted to

:thnngh the Decree provides for persons whn will

ﬁ%ﬁhﬁtj&g@g;them. The minister is only zmpowered to make

tfé@&%?iibns.' Altqough the Board is empcwered to appoint the

e ~ ST L
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the pfovisioﬁs:of the Dedr@e is and ﬂlll Iie 1n abeyance
%

' indefinmte1y unleus something is done about it,

Now having reviewed-tne Decres gererally let us look at
the relevant sections of the Decree. Section 29 provides:

"Every claim other than a claim involving

- tha nominal defendant under section 39 of :
this Decrze shall, within sizty days of the i
accident out of which 1t arises, be filed i
before the Committee or Tribuﬁa] with the
Registrar of the Fund in such a manner as
may be preseribed™,

In the‘instant case the accidént took place about two Years ago

and no such committee oxr Trlbunal has ever heen appolntea or
the Registrar for tﬁat matter. For that reason a certificate
cannot be 1ssued to the clalmant under sertlon 36{1) of “the
Decree,.and, therefors, claimant h2s no immediate remedy.

The Statutofﬁ'period of sixty dayé under sections 29 and 36 of
the Decree‘enviéagéq the expeditions settlement of the claim.
That is the priﬁeiple the minister is enjoined fo carry out
under Sectlon hS of the Decree so that no juqtlce is refused
by the delay. The ma ndatory nature of sedtion 29 of filing the

clalm with the Committee or Tri‘unal within sixty days of the

- oeourrence of the accident can be regarded as a denial of

justiCe for the reasons that organs of its implementation are
absent. It has been argued that the time starts to run against
the clalmant from the timp a certificate had been issued.

I do nct agree. I would say tha time *uns agalnst the claimant

if he does not file his claim with the Committee or the Tribunal

within sixty days of +he accident unﬁdr section 29 of the Decrac

and if no settlement‘is reached tine starts to run against him

after *he 18$UL of a certificate un&er section 36(1). This means

'that «NOW all claimanta under tha Decree time has run out against

them un@er gection_Z? jus; because there {5 no Committese or

Tribunal appointed, Those claimants have ntw no remedy under

P e - e v 4 T oo
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The Decree has been on the statute book for well over

four years,éhd 1no maehinery Lhas been set up to put it inte

motian. I do not think that in the wisdom of the legi: ature

S

the Decree uould have bnen left 1ﬂ ‘abeyance without an

‘alternative for the 1itigant who looks for a rsdress.

. Now this bringL ne to the ma;n ground of °ppeal namely
whether tho courts have been divested of their common Taer
1urlsaictjon to hear cases under the Deeree. The High Court
deﬁis1ons on tL*s-pcint-has been that it has no Jjuridiction.

This WaB so in Matida Namafovu vs, farah Nemsubuga H.C.C,S.

No. 656 of 1981t1;ﬁga;n in Yusufu Kigozi v Toro African Bus Co,

HeCuC,S, No, 642 of 1980 and Bulafu v I{agwa 2. 0.C8: Nos 323

of 1980 to mﬁntian j&st a few. It was- not until in

Y Ntungwerishn. % 14 otners v Mrs. Charity Kakuhlklve B:0.0.8, Nca

. 60b of 1939;#hat}ﬁaayinﬂofJ.-made 2 radical departure from those

decisions mna;wacatedrhis own stand in Namatovu (supra) and came

to the conﬁlnsion *hat the High Court had aur¢3d1ct¢on in cacses

under the'Bacree. 2y ¢ wonld agree that valid points were raiced in

-Ntungweriﬁho fsupra}‘by'nanylndo J. T would q 4urther to say thet

in thejprﬁnisinns af the Becree there is no eXpreus and clear

- words ihiﬁh vnulﬂ nuat the common daw jurlsdlcuiOd from the

High Gnnrt ‘or. eonrts belowa%:Thare are - several English and
East Afnican anthoritieﬁ on this point bu‘ a few will suffice.

Hatiunal ﬁssiatance B@ard v Wilkinson (1952) Vdle2 Q B D

P 255. LIn thai case-a’marrieﬁ woman, who without justification

 refus£B“tm;J1ma:uitm~her,hnshand in matrimccial home which he

bt

'offerzﬂ ier,.reteired assistance from the National Assistance

Boarﬂ.ﬂjin the proe eeﬂinga by thn Board before juttices for an

.ordar agalnst the hnsbandwfnr payment of sums paid to the wife Ly

e
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deserts Lgrd fadﬂarﬁ LI -had this to uay.

"It 1&3'5'\1{3 "thai; th;\_&, constructlnn is
2e o unavoidable by reason of the section.
il : ‘being prefaced by the words "for the
.purpose‘*of this Aety but it may be
- presumed that the legislature does not
interd to .make substantisl alteration in
ia the law beyond what 1k expressly
declnres" \

Lord Geddard went on to cite Minet v tﬁwan (1855) 26 Reav at
pe278 stated as a prlnciple of. COﬂftruﬁtidn which gould be

dlsputed

b s B e e a2l L

ﬁ—----»—n—w- the genpral words of the Actk
are not to beeonstrued as to alter the
rrevious policy of the. law, .unless no
Sense or meaning can be applied to those
words rnnsﬂstentlv with the intention of
preserr1ng the exzstlnp policy untouched
-

As I saja hafm:e R & nannot read into the provision of the Decroc

“the intentmn t.a_ m:st the 3ur diction of the courts or a

S R e s s

denarturetirnm,tae exlstlnp pollcy of . the previous law,

-mm -I:‘

Another 'thauthﬂrity is Py Granlte Co. v Ministry cf

HouSing 119593 3 u11 A;R _pl. Without stat1ng the facts of the

J

- case as’ ihey are &0 1nva1ved Viscount Simonds =z=id:

SThe q&estlonuis whether the statutory remciy
is the only w»emedy and the right of the subjcct
30 have recourse .to the courts cof law is
exeluded. memem———ay But I agree with Lord
Hknunng B Horriu Imﬂ}, in thinkﬁxg that this 3
S : ~Tirculty is not mgcessary. It is a principle’

i B ; L 3.mmt by any means to be whittled down thal the

; - subject's recourse to Her Majesty's Courts

. for the datermlnatinn of his rights is not to
&a eXcluded exnepmtmy ¢lear words'. :
de ; i
Indeaa, Mthatfwha:t the‘ D

e 5 purparting to do. Elrst, one

i has'ﬁﬁ Illﬂ.hi3~hfi'ﬂ

notdﬂatfled !atkzm-the-ﬂxescrlbed period then to f11e the clain

?‘

Ehrr

E&Bt ffican Cgmmgmty-"{ﬂj?ﬂy T [ L}S?. The plaintlff, an

T S S T S o S 5

*bh the cgmmlttee and then ;f the claim is

O O e
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is cﬁrtiiy ﬁhat th1s is a

_1 ;;?5:$_, m

'frlcan bommunit) Filed a suit apainst the

- Communi 4y fer demotlon and arrears of salary, the defsudant

c&niended that no actionq of the Com ission can be inquired intn
4&3-Mﬂurt. Kne]ler J relying on anllsh authorltlea which
arﬁ'wﬁry'ﬂersua51va on the n01nt undar ais cuablon had this to ser:
“IT t e legls1ature intends to exclude the
3nr15nict15n of all courts, including superior

| Ome, express words or necessary implication-®
“are FOuESSE“Y' See Albon v Pyke (1842)4 Man

& 6 21 at p 424 Tindal C.g.
- "™ery clear words will be reguired to oust
@dtogether the jurisdiction of the Queen's
‘*nnrts in mattprs of pr:vate rnahtvh
These' *ﬁrﬂe authoritieb make is absolutely clear that erress
or cduey mnrﬂs are. necesaarv if the- jurisdiction of the courts

is tﬁ=h@.ausfed or at 1east hecessary 1mplicﬂt"on, These clear

wmnr%s QerEBeSSdrV 1mpllcat10n are abs&nt in.the Decree. The

suit i&areisre, was nroperlv 1nqt1tuted in the High Court as it

_Thlvd Party lehs) Insurance Fund DPurGC Now 5 of

D 0f nromature, tharpznro, does not arise.

I‘nbuld allow the appeal w1th costs in this court ard ccurt

tuibun amE;I would remit fhe case “to the thh Court for hearinug

on mgzi&s and as NyamuchOncho and Asthana J.J.A. agree I make

msn AT  KAMPATA this ???’.“. DAy op - JONUART 1985,

(DyL,K, Iubogo)
VICE-PRESTDRENT.

H:a;ﬁﬁiyo—fﬂr appellant.




. INTEFR COURT OF APPEAT,
. AT KAMPAIA

(Coram: Lubcgo ViP., Nyamuchoncho J., Asthana Jeh)

'-cIVIL APPEAL NO, 7 OF <982

21 BEIWERN

D.8. MUBIRU '::::::::;:'“~'~": :

: AND
THE CO-CPERATIVE RANK LIMITED ::r;::::::::::::;::
| l(ﬁppeal from @ Ruling and Order, of the

- High Court of Uganda at Kampala (Mr.
Oteng J.) datad 1#th June, 1982

IN

2

High Court Civil Suit K. 335/81)

JUDGHEN T'- Nyamuchoncho_J, A,

& ' I have read the iudgmgnt of the learned V-p in draft and I.

agree with 1t.

“qf 19?8, procludes ax aution helng brought against the owner of a

motor venlcle who is insured with the Fund and which is involved in
.an 3601dent causing damaga to the property of another, unless,a?d
until tn° procedure laid down in s.32 (which directs all claims,
other than claims apainst the nominal defendant to be submitiad

to the Registrar of the Fund)- 8. 3& {(which lays down a perioé of
ninetg days_w1th1n~which to settle the claim) and $.36 (which
requires the Committee.to issue a berfificate to enablerthe clainant
to- file a suit in a court of law if the claim is not settled within
sixty days) has been exhauated, or whether §.29 deals with ciaims

other than claims agaznat tna nominal defendant and the terifeascor,

_Iv order fo unﬂerstanﬂ wh&ﬁ a.c9 is vea¢1y "Laut, it would be

,conwenient to: reproduce the relevant portnon of this section whieh

‘13 sub-aectlcn 1) Of that 5ectioﬁ. Subnsection (1) prevides: -

A e T kg it o

AR il
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? "29 (1) Every clalm, other than a claim 1nvolving the nominal

defenddnt under 5, 39 of th:a d=cree, shall, withln sixty days of
the acoldent out of which it .arises, be filed befurp the Committec
or Trxbumai with the Regiﬁtrar of the Fund in su"h manner as may bLe
prescribed,™ ERE e R

. This sub—sébfiqn postulatné that claims under the Decree can
be.broughf agains; two. bodles it mentions one as helng +he 'nomvnal

. defendant:; ;t dapa not, however, te;L us who is the other body.

8.29 simoly enacts, every claim sevscees 80811 within 51xty deiyie e bus

be riled before the Committee, the question is, it is a claim
agqiﬁst whom? We have gdt to find cﬁb. To do s0, we have to 100k
at 8.1 (2) of the Decree; This sub~section, after incorporating
the Fund, provides thﬁt ths Fuﬁd may sue or be sued in the manner

‘4

.‘provided in 5.27 df the Deéree. When we turn to §.27, we find that,
"besides provlding that the nomlna’ defendant shall be sued for the
purposes of s5.39 (1), 1t prov1des that in any other proceedings
under the Debree or. in any action bhrought against: or, by the Fund,
the Fund shall sue or he sueﬁ under the title, the Metor Vehicle
l(Third Party Risks) InSkrance Fund.” A claim ‘and under .29 is a
proceeding under the Decree and therefcre, such proceeding shouid
be brought agaxnst the Fund under the tltle "the Motor Vehlcle
.(Third Party Risks).". That is the Fﬂcond body which can be sued by
virtue of 3329,- 7 : i
As T -gee;'it. 55.:2'? a'nd72-9 of th-‘e_' Decree, do not pfeclude a
' claim being.brought aéainst a‘tortfeasor, that is to say, the owner
of a motor vehicle which causes damage, to recover damageﬁ from hin
nfor the. damage done by. his vehicle. Liability for the damage
; caused by his motor vehicle is unaffected by these sections.
Indeed thé:liability ‘of the tortfeasor under the Decree is‘
‘preserved. ?ee, for examp. v 3.8* (1) where it is provided that .

\'it shall be- the duty of the owner soon after the accident has

Qccurred.to give.notlce in writ;ng to the Fund of the fact of the

A A A e et e
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m:i&mzt ......“.... avd to take all such ste“s as the Feng nay

_ reaconably I‘PthI‘e in relation thereto Wnather or not any claime

e ol i

have actually been made against the owner on ‘1ct‘ourt of the accildent,

The mds_,underli_ne_d are imnort‘ari‘ . They recognlse the .Llablll‘ly
of the .int'tf‘e'aséi‘*. : And, :’Ln Sub Sectlon 5) "hereof, itdis r»rovl Ted .
that 1= nwner of a motor vehlcle whom the Fund is liable to

1nmem.i’jy unde.._ a ﬂnntract cf insuranue shall not, vflthout the

wntten x:nnsont of ‘Lhe and en*er upon or 1ncur the exnense oi‘

""li‘!:z,gah«on as to any matter or thinn in respect of which the Tund

A ———

is maﬁ o indemnii’y h:.m  Again the liability is

e recﬁg;ni.ﬁfm.

i

; mf the Derree, therefore, enakles a person who has

Buffexseu ﬁamage as a result of a no‘l‘or accrldeat to sue the Fuml

o n:suiﬁx the owner of the rrotor vehic le as hltherfo
 has ’hatn “the case. But it tioes not bar any action belng broupx t
: agaim:t "ﬁm tortfeasor' all those provisions which the ‘trw-a" *1zr?ge
.‘held am :mandatnry and preclude an action being. broughf Dper"te
“only

'cla:hls agnznat the Fund andg of course, the nom:n.nal defendaut

*he “und 15 sued.‘ Accordlngly, Se 29 refers onl;r to

Ak »i:aﬁ ‘mﬁlng to dc wi"’h clalms against tortfeasors. Tn thzu\
-comtim, ss!lB is a very useful gu:Lde tc discover the 1ntenti‘qn

'behiml 3.294- It makes the National. Insurance Corporatlon &0 s B

Jia’ble to “be sued in respect of the cxaims ex:.st:.ng inmediately
""“i!efm ‘l:he Decree came 1nto force (wluch was 15th July, 19?8)0

L Thue, mﬂ:t._.ng all cla:l.ms under 'I:he Decree and those before it came

‘inten :fmar Dn the same. footing.

3

‘3:, "'l:‘he!'efore, hold that the owner of a mouvor vehi cle which

: cm&eﬁ Adamage can be sued independently of the Furd. His remedy

 .-¢ '%e circt.mstanﬁes to call ‘on. the fund to 1ndernzn i

¥ MEQ :

: hi:r, ‘,I::ti 5?1131 Irom liab*l* ty to pay dama"'es in accordance wltb bl

-r'..

of%ha i)-e;;;;;éi do notithink 5.24 (5) of the Decree (Supra'¥ '

; wou}_ﬁ axamt h:*..m if he 6bevs :Lt to the letter and refuses to enter

i s e B T

B
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‘HL; 4K; ‘
upon 11tigation as 1t invxtes him tc do. T sece nothlnp in the
Decree to stop a juugment beinp entered against hlm which ke would

have to satisiy.- quch nrov1sion was common with Insurance Companies

before the law was changed in 1920 a f_w0u1a enable the companies

to dlbclalm lisbllitv, where the tortfeabor did not bomply S 5 b

wlth such prov1bion but 1n my view it cannct. asulst the  Fund.

I woul allow the appeal wzth costs he;e and in the court below.

. 'DATED AT KAMPALA this 31st DAY OF JANUARY, 1983.

,, .S’gd' (D) NYAMU‘C%NCHO)
Lo ' JUQTICP J? ADP FAL.

g

Hr,‘Kityoffquappéllaﬁt.jﬂ
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Tepe certlfy that ths a _
true copy of the original. ;
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‘the appeal in terms proposed by the learned V,.p, -

- IN_THE COURT OF APPRAL

o KAMPALA

(Coram: Iubogo, V-P, Nyamuchoncho, J.A., Asthana, J.A,) .

. CIVIL APPFRAL MO. 7 OF 1982 ?
' BETWEEN
D.S, MUBIRY :f::e:::ii:é:::::::::::::i:::::::r:::: AFPPELLANT
‘ AND
THE CO~OPERATIVE BANK LIMITED tsttt:settereziszss: RESPONDENT

‘(Appeal from a judgment‘of the High Conrt
of Ugandd at Kampala (Mr. E.A, Oteng)
- dated 14th June, 1982. ' 2

. in
3. . High Court Civil Suit No. 335/81.)
JUDGMENT OF ASTHANA, Jeds : 3 el

I have read the draft judrments of the learned V.p,

and'ﬁyamuchqncﬁo JeA, and I agree with &hem, T would allow

- ~ B.B., Asthana :
- JURTICE OF APPEAL.

31/7/83

Judgment delivered in the presence of

Mr._Kityé arns. Dr. Byamugiaﬁa.

‘T certify that this is o

true copy of the orieinagl..

;
M. OGANA,
i fh g S‘T‘_ '
EEE§;~J§&3
o



