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JUDGHZNr· OF THE COURT " 'J
.... ~,'. ~.

This l&'~n appeal from
1 '.; .: ;... : ,:~ .. .'Ic~/"· '

',: dismissing· an appeal' a-gainst~...' '.. \ ; .' .

a de cis iO,n. o~ Ir.A •..~han., A~~J.;~.. ;~.,:~
'. :.' . .

:.

a ded~ion o:r a tiixing;·offic~r·.".: ;.':.'

awarding the second respondent cost.s .lmOuntilH~tO.Shs.!,900,739/_
.~i .t : : ,,::'.:"" .: . ,

in respect or' a suit :'which was filed in 'the'High'Co:urt by··the,:.::'.

appellant against t~e two respondents, praying fo~ an ~rder.~or~'~··

specific performance of .a contract .to sup~lY 300,.000 ;'l-.shirtsi:,;1:;· ,",:>
. ~ ; . •. . j . ,. : .. ., .•... -:" .' .

or, in the alte~nati ve, go ne r eL dam~ge5 for: b r oach vo f the._contract. "'" ..
. ;"

Tho foct'lI of this .c a s e are as.!~llor~s: Cc D~'c\!lII'ber~u.13·,':1978,
• ,!"

"the"appellaot filed the suit against'the two re:;pond.enta,:.~ac.h~::~ J:.
.. : . . . . ~;:. '.'.' ,

, :.

respondent being sued in B. r-e pr-e s ent a t Lve ;~apac:l-ti~' ,On. ·the, ;r:~·;'·::·
!' '.

i .,

~aooe day the a~pellant filed an application, under ~.irr. 8 and'~

22 of the Civil Procedure Rule~., .by cham'uer summona .asking':ior -t:·'·;
••••••• :: '.'! ~~ \ -cr

-:'.'

. ' .. ; ..". .. ,.~
'. ". ).".

'.

\

\

\
~ . " '. J

permLss ion i of the court to sue the respon·d(lDts'in:their.repre~. "J'. »>', ...... .. . . ..~.. d. .... -;,( ".
scntative cap~citie::i •.. ·This 'application VIas"heard C;>1l: ..Decombe.~.;•.15,· ;;.' j\>5;:;~
1978; by Odoki;Ag; judge, 'ilho .gra~ted th\!o :required ·;ermi.5~ion~7.~".~ ..' .:~ . ,;r~;-ri::::,::::~::t;.:::i:~::::.,,::~:::t:~P"or,,,.:.!il·~·,·:t-i\·.';.>.;,;~",'';'f{~~

•• ~,.. ,.. -. ·····-._~,.'~'··l' ,.~ r...{~,::,:,~_:~~:~;....:~;-~:.
. ,\ _.... . . . ;;' . .
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On May 16,

thc second

1979, an application b motion was filed by

rcspondent aGk~nC'for the suit to be struck
\•.

out or dismissed; This appl~cation was· heard 00 June 1,

1979,'by Ntabgoba, Ag.J. who, on 'June 14th, 1979, allowed

it with costs, :.a~d ortler-!d:the p Loi.nt to b e s t ru ck oc t 0:.

the permission. of. the cc urt a:.;provid~d by I"l~e 8 of 0.1.

,showinG an inctruccion f~c Oi.Sh5,~1:200,COO/-~ which ~as
.' 'I 11.1 I " " ,', •

based largely-lon' t he s:J4j.:ctmatter 'of" the? suit e s t ima t ed

at Shs. li,975,OOO/-, 'Nil::; filed •. Hoceve r , .••hen the bill

came tiP. f'~.rhxation on 1uly 3 and 17, 1979, counsel fer

the respondent proposed an amendment of the instruction fee,

to Shs, 1,900,000/- on the ground that according to more

informlltion receiveq the to·tal value '~f the 8uit was

Shs. ~?~·915,CCO/-·, ·,.orheta~ing' officElr allowed a total
"

6UJ1l of sne ; 1,900;739/-,' of which Shs. 1,900,000/- 'waa

_i..nst.r.uct:Lon·{E:e. On February 15, 1980, the uppellant
filed.:.an appB.cat·ion· by motio~,' ~~r (.,) leave under

0.40 of t~e Civil Procedure 'R~le.·to appeal irom ~he

decision of'Nt(lnrroba, Ag.J.j (h) leave' under 5.101

of the' Civil Procedure Act to appeal out of time to

'.' .-
.:;.1. .•.
; .

I

~j"'dgeof the High Court oitting +n Chambers against
. I: I !L! .' I' •• "

the decision''O'i the taxi~g officerj and (c) an order

un~er 6. 6~(5)of the Advocates Act stayin~ the executio~

of the costs awa r-d ed , By the time Manyindc;, J. heard -I
. -.;::... .:,..•.. '.,\.~ :.

i~ty~rf·T.">:~,
Il..f•.• ~ ~ •• ~ ..•. '"tblt:,~>}-

• i-
·-I ...·

this application on Noverncer 19, 1980, (c) had been disposed

of by another judge, and (~) w~s nbandoned durins the

h~a~ing, lcaving (b) only, which th~ judge allowed on
Dece~b~r '5, 1geO, but fi~~d:no period within ~r.ich the

appeal was to be lodged, We will examine the validity
.~.. ' .

of the •••. /3

~-".
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of the judge's ord¢.~· La t er- io this ·ju·dgriicnt,. ';On:Ja~unry',

14, 1981, by chamb~I' ~Uli;~ons ~he app61l'1 was fi~'e:d 'u~der

5.61(:'; .:::- t hc I\dv,)cat(;~ 'Act :l'r..:.! r'ulc' 3 o.~ the'Tal,ation'

of Cos ts (N,p~,~ls andR~f~re~c'es~ '~ul"s, I Thil'.t~ppealJ ,

was hoard.b;r,r- ", ;\. Khan, hg.J •., io'cha¢bera en Apr~l

1-3, 1961.
I,', ..

At the hearing !-Ir. Kayonde, who. appeared'

fer the respondent,'r::l1.,ed three :preliminary pein~s,

One of these was that tj1e appeal was'tilIle-barrad as it
. > ~. '

had, been !i~ed., 38 days after the ond er- cf Jolany'ihdo., !J.

He subj!:itt,edthCl.t·'as 'M~-~yindc', 'J', '·j:!.cLn"ot fix the time':"·, <.'

~:,~ .. ·::r::.~.·.' .. ~.:· .. :j' .. ~"' .. I .... :J,.'.'~:':-.

within.h~cl: t:O ~pp~al:~' r~as,9nabie 'ti'lhe fcr lQdgj,ng" .. ':>:: .
I.~ .:. '.'. . ~'. ,:.:> ''''''~.~::'I:;~: ..I;~~}":;' . .. .: . ~_:. . . " .n
the'appealafter.his crdor should not go. beycnd the

'; - • '. ~ • I : • t;' ':.,: ," :..' : I ~ ". .: .: . ..,'. I j'.. ';:' ~J :.;, t

pericd ef 30 days laid' down by: s,61(1)' of the Advocat~s "

Act, These Bubmissions were "accept'ed by F. A.' Khan,
.',

, I" •. ' , •
Ag.J.,. r.ho,·di~:aissf!d

., 'I" tillle-barre~, ..8illC"_~~ .. hc d been file\!. after 30 doys:

,.'-'·:·'~:,~Hen~e the p~.~sell1; .,rp'~~~,',: :i
-.'-,:' 'i; .... ,:. .' i

Befere ..us 'M~';" 'Kl\yend~ has aga.in raiaed seve ra,;L
l;..:.
~. " )

.p~~1ilDinax:Y. pcints cf l::w i n.:\m~ly :-' ,
.' ".~::. c.. -.: .\ I~.

f J~""':~ ,. _ , ~..", ':

1 -;.J :,.,' 1. th~t this court 'has no. j~isd1ctien to.

b6~1' th.;·...app e e L as .5.61(1') ef th~

"'dv~cates' Act -gives' no. furth'ar right

ef. ilppeal, frem a decisien at a jud'se

'of the H~gh Co~rt ,en matters ef ccsts,
• ..? •

to ~he' ci~u~{,ofAppeal;
.: .-,,' '. .. '.'

". ~..

. ,.'
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"



, , ~.;',

I,

4,
.~"'.

4 •. t~'!!',h~v~n,if the- appeaf';~~cc~e~~;'th.e
.-,. . ..~, .

appell"nt C"Ir.:1otrccovex' cost.~',wbi.ch'·
"h~,:ti~-s voI un t.:trily p~ici; ~ -'_ - , . ,

5. t r.at ':"~ :o.FP~<:l i:s mi3~~~CQi~:~~ilir. ~I;r.t

r..: ~::-~\::' h"j -b~.::~~cxtra~~ed \';h~n' ~h~
,(.pr;~'='l '/I!\S 10Iic:·..,d ill th.i-.'·'High CO"..l>~.". ,',

'\,
\.

I , "

Aft",·, i",,,ri,::';· ~n.:' :.;ubmis6ian;; ,of couns.eJ. 0,_ both.

sides on .the se poir.~., we ruled t~Qt the C-dUrt has juris-

diction. to en t er tad e the appcol, but z e.scr ve d our rea.!lons'

for that 'ruling, We no'", gi1re thi' r.eas:ons,'~nd also d~al;.

witb 'h~ other poi~t~. .' .~, :~:...~.",.: ':. '

.I .

:fc' On the ~u;esriiol'}"of ..1yrisd~ct~on1;lIj~,_Kayondo su~lid.1~.e,d.;;
.' ,. "."-".~ ' ' '.'. , - ..,.! '

·that no appeal lies aGainst an..•·order of a -jud·ge of the,Righ'·'
, .I.' , '.-.,', ' , ."

Court 'made in appeal again6t ;an: order or: a tixing ottic,er. : :.

He reli~d on section 61(1) of ~he Advoc~tes Act, 1970, and
".:

:.',:'

" t'

the Taxati?n.of C0Sts l~P"ali and Ref~renc~s) Rules, S.Ir
25~-6 and on ,£I number ')f aut'horities which Ife need ·not

I

reproduce. He. ar gue d '-Int since neitherls.6l(l) nor the

Rules contain a provision !or a ~~rther ~ppefL ~o be ma~e
~.,

against the order o! ~ho judge nb 'appeal-cnn lie.

Hr. Nkambo-Mugerwa, couns~l for the app~~laot, submitted

,that this courth~r' jurisdiction !by vir'tue of 5.40 of

the Judicature Act, 1967, and section 7~~f ~he'Civil

Procodure Act and t.he Civil Pr-oc cd ur-e Rulesj' ,lIa sa Ld

thit the judee's order is appealable under 0.40 r.1(2)
of the Civi,l',Proc_cdure.Ru1os. ,.~ ~ .:

, _, _.1. L....J~J. ",: ", •..

11;1 our opinion the"law'r-elic-d OIl'-bY"Mr•. NksClbo-
.:

I.,

, '. , '

"Hugerwn is not helpful in·thi6 case. ·The rikht of appe~~

to the High Court against an '·order of a taxing. officer is
'!' .. :.• "

1I~:i~'3,d.ven by ee c t Lo n 61(1) of the Advocates t.ct, 1970.

of the' Taxation' of C06tS' (Appeals and Refer,ences) pu1es
lays down the procedure fqr lodging such:,:nppeal.

I'
I~\'cti'jn ,;::'0) .. -/5;

-.
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61(1) of the. Act, and th-c, Rules contain no provi-sioD

for e further n ppe a L, The q'uc;:5tl-nn'" then" is has the ~b~rt'
, ,

"jurisdic tion in the absence of such provisi~n in the:, Act
,

,and the Rule 13? The ques t Lon whethe r, an appe'al, lies 'from

a deci s i c n ,;:.1' ::.'; :i::'r~t: Court co. " ma t t cr t na t goes

bef~re it from an extra-judicial authority which is

specifically ~adQ appealable to 'an established cour~ I,
Ibut no further rieht of appenl .is giv~n was fi~st

I
considered by Viscount Ha Ldane , L.C., fn Nation~l Telephone!

Company v: Post Haster General ~!~127fI.C. 546 w,hcre at

p.552, he soi<..:

. . ~.

"When a question is stated to be:'"

referred to an ~stablished court

:' without more, it, i~ ~y 0pinion,

imports, that the ordinary ,incid.mts

1f the procedure of that court are

to att~ci1;hnd'.!ltsql the-t spy genc ra L
' -t..<J

righ t· -c'. J_ fr ':, its decLsLcn s

likewise :,tt<lcbes".

Ii

"This decisio~ ha s been r:pplied to a number of cases' in

East Africa, but two divergent strealll~ Of authurities

exist in East t,frica s t emi rig from that t:iec.is;i.,>.n. UnO!.

.'st r eam of au thor I ties (which follows that decision) i':
i

i', . holds that an appoal lies to the Court of APp~al only

... when the judgment of the High Court results in a decree.

See: Sheikh Noordin Gulmohamed v: Sheikh Brothers Ltd. '.

l195!7 E.h.:.h. ~2 end Cawasjeo Dinshaw Bros. (flden) Ltd.

v. CawBsjee's StAff Association lI9617 E.A. 436; so far,

·there is no conflicting decision in this respect. The

other stream of authc~ities holds that Bn appeal lies

'where such jud6ment r0Dults iq an order, Sen: East

flfricDn Railways and Harbc:urs Iv~/1~"i;o'bi City :;::ci'l'- ...
/'19707E' 33~ ~.ll.·H -tr-am of auth0ritie~ is not_ _.' ,\.. •• V"

universally ..• /6

It-''-

,J - ~ J
~.

,, .

..•..•.~' ,

•• :O•. j
, .
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"

, \ ,"..
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6 i
universally"accep'ted in East ;,trica, becllA~~e s ome other

decisions hold that such orders are not appeal~bl'e~

See: Husa Muoir'u Luwula v. Tn~ Collecto'r':for' Wt.5tcr!:

Railil~iYI:::~ncn~ion~:;5V i::..;.. 848." 'j'lear,e nc t ,

" .:' .. ' '" I :'1 " hJ. t- •. . ' ~ ' '. . ,/I._~' :'....: •

pr~s~nt <dase ,'c?f~c'err.d wUh the' d'e'd:'sro~ ''in'
! '.

in the

the first stroa~ of nuthor~tics. [,

The cnGe~ whi.ch hold t ha t orders mcldeby' the' Jtigh

Court in a I:jB.tter tha-t goes be f'or e :i,t fro'm an extra-

judicial ~uthority which is s pe ci.f LcaL'Ly referre!d to it,

by aome statutory provisions are no t appe~lalbl.e coepr t.s e
, .•• I' i'

Mitya)la Ginners Ltd. v. Public Ecaltih Office,r, ,Kampala
I r

(i.95~7E••'I. 339. The briid: 'f a c t s of ,~Gat cast are that

the appellants occupied a co t tcn-cbuy Lng ve t or-e belonging

to,the Ug8nda Government. When serve~ by the Medical
i

Or,ficer of Health ¥lith a notice under 5.61 ot ,the Public

Health Act,' r~quiring them tc construct two laTrines.

becaus! ~ nuisance had ariseD frOm lack of sanitary

Accommodation,' thoy Qbj~cted. that the work should be
: " " I.J ' " ,I :

done by the owner r a t'h~ than by ~ licensee and tpa t

. to c ompLy ~ould involve tNspass' on land ovmed"and

occupied by others. They, accordingly, appealed under

6.132(3), 'and' (6) of the Act, to the district court,

, Heego, Ylhez:etheir appe aL was di scri s s ed , The ,"e<ppell.a.nts
, I

then purported to appeal to VIe Hig~ Go~rt 'Ibut the,

I'respondent successfully arg~ed ~hat :~o appeal lay.

On fur ther appeal (to the C~u~t of' ;:p;pe!ll) it wcii

conceded that n0 riGht of appeal could exist, apart

from statute, and t hc t the' ;'ct made no provision in

this respect, but ~t was contended ,that this ~8S a

civil appeal cn~ the 6i~il irocedure Act and Rules
I '

made t he r cunde r pe rnu,tt"J such an app ervL, It'l'a's

held t;, ,t s i.nce the appeal tv the distri<lt co nr t

!'I../" was' n'Jt
l", " •. /7

,
~,

\.

~'.
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was not co~menced in any manner pr eac r-Lbed. by Rules to,

regulate' the ~roced~re',of c cur ts , the rppeai.'lve~ not a
. . 1 ".

suit and the decision of the m'agistrate was an order,, ' , 'I ' !, ' "
that if the ,order was! appealable at all, it was;' so "

under s.77(1) of 't~e Civil ~ro~~dure Act~ ,~ut ,that ~ho'

c rd or- '::n::; not'witnin a ny ,c;lti,",:-ies r0ferred to; in 0.40, ,'! ' ,'-- ',,--, -,- ":'
r.l and accordingly' no appeal lay,., .The court considered'

the case of Sheikh Noordin Gulmoham~d v. ,Sheikh Brothers

~~ (supra) and 'd'i~tinguishedit ~n tli~lg,r¢unc:Isthat it

deal t with an appeal from the Supreme Cour.t"-to the Court
, I, '

of Appeal 'and th§/'llecis'ion of th'e' Supreme '-Court was a

decree tirid not an order. Th1G decision is d,ifficult to', I
I

reconcile 'wi tho'the' decision -:'ip. Mans'ion House' Ltd. -v.

Yiilkinson to. whicb' 'we 'will refer, below i~ this judgm'ent;

"The'sec'ond case is that Qf' Musa 'Mubiru tuwa1.a v. 'The:

Collec tor for the Western Uganda Rai1wilY~ Exte'nsiop' L19521
, i I, '

E. A. o,B.48~ There, the appellan:t, be~ng! dis,~!~t-1.::'f:l:ed-with
! I'

the com'pensat'ion awarded by th'e collector,":,required,the"

collector to refer 'the matter to the ~our.t.' e-pecifie'd' in

section 18 of ' the Act, as a result of,which ~he reference

was heard and an award made by' theChie!:Ju~tice 'of Uga'nda.

From this Dwar~,thc appollant soUght to~ppea~ ~eairi'~~t

there5ponde~t ~bjected. that the cour-t ot Appeal 'had nci"':

jur~~c3.iction. The ,:ourt held that the ,awlU:'d'by'th~ High "

,court ,was' an o~~(..f~a~d not: decr ee .~h.t~~~it waanot

an order wit hiD s.77 ,of the Act and, 'accprdingly, was
, ,

not appealable •. As the'Hi~h ri6~rt in' hearin~ the
~

, , ,

reference was ~xerciaing, not its ordinary jurisdictiop,
, ,

but a special jurisdiction, it w~uld ~p~e~r:~~at the !

decision ar r-Lvcd a't: can be' supported

it faX' \:Iithin ~~:eprihciple ;qfthe

opthe Ground

I "Rangbon (t-oup of

that

.:;".. ..-,
authorities as exploined,in Co~sjc~'Dinsha~,& brothers

(Aden) Ltd. v. Co~aEjeo~s shaff'~sso~iation'(supra~.'

Th~ oppoeita •.. /8

, '

.' I",

~' .
•...

, , . i ... ··.~."

......
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,6~de'r o;;Je by the' High Court on a' reference mc:l~ to it '
-, ,', .

. ,: ["
The OPPO;jitc stream of, au.thoriti'es hold that. . ,.' : ~: '

an

r ecen t- case i~ East African Railways and Karbpurs v.
\

s.~.b34. That was a

\i''\,
" \.

,', ,'.. .
".b1.'ffome s t a tu tory, provision is'~ appea~abl:e. ' The most

N.1~rC~i City Coun.:hl !-I97f
::-~l,,·r:;:nc.:: to t~10 Hl-,~r.Cc;u:p of Kcn~a P~ a .question of.

. . 1 i ,
laM by a Valu~tion com9itt6e unde~"~he Valuation for

Ratin.:; Act.:'!'!l,,· ap}/ull<lnt beinb;dissatiBf~ed with the

High Court decision·appealkd to the ~ourt of ~ppeal and,
the cibje~tion was that the Court of Appeal hod no juris~

die t i.on , 'aut 1 t~(J Court, !~llowine: slh!!ikh Noordin

.fL GulrilOhal:lE:d.and Covl.Ilzjee -Binshalll8i Brothers ...CASESr h~

: 5;>~ '~'i",ha.; ::;;',.',",on ~n','ha~bnappaal'li•• 'o'th. ':
tJ ;. ,'" .: '..:'.: -.'..... Ccur t or )'..pP.:a,.:J... from su~' ded.si'on o~ the High Cour.t with ..,

.~
leave. .The s econd a.nd· earlier case is 'thi'l t"o!.. Mansion

House Ltd. v. Wilki~son LI95~721,S.A.C;A. 98. In that

. i case the court waS moved by' the' liquidator to r.cstrain,
J • ~

:; I.·

the landlord from pr-cc e'edLng with distress proce,edings.
. . '\

On appe aL, it was ar~ucd that. if pro~e'edings be. instituted
\ '

t • outeide the Civil Pr-ocedur-e j,ct and RuLe's , .~hen or-d er s

made' therein ;:~ be appealod unless a right of. app~~i'

~.~:icpre"65ly given by the special legislation.. Sir

. i ~

. , ~.
'. ?:..

.," .
Newnharo Vlorley,. Ag. P. though t, leave was not necessary •

In his bri~f\ judemcQt, he said, at ·p.104:

hI' will only add a fow words' •..:1,th·

r~f~rence to Hr. Khanna's submi$sion

. ,' <a), •••••••••

.,t .• ".

\ 1:'.-
(q)l..<jt-hat,'if t~ere can 'b'e 'proceedin~s

instituted outside of the provisions
;

of the Civil Procbduic Ordinanco and,

'.'

;'t'-

~ulos, then Orders made tbe~ein ~re .' ,

~ot ~ppc6labjc u~le65 a right of~IJPeal

is' expressly·: diven .by. the :BlliiCilll'.

"

~...

lagi"sla'tiCin • '.-;-:79
I
\

.t
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:'" ,

I' .:
legislation under .•.~ich p~oceedingli: .;

"'ate :bi~·tit\it~d.lI· . I. ; _ ,'. ;;.•;
'j"

ic'. '.. '

," • ,'1- I ,

BO,~ht.h.e.~po.~n~s.~:e answered b:t se~~io!l.?~C.b) •.of
,

the Civil Procedure Or dLnance wHich clearl;y .coP5emplatel3.. >'f • . "\
_ L:- .'

the t Orders can be made under a' sp'eciai' o; 10ca1.1a .•. and
',;':-- " ~.

provisions .:of Par~ VII '!'"lating to appeals trom origilils1

decr ee sh?,~l, ,asfl fa~ as; ~ay be, a~pli;,t~ ..~u~h· o ede r s 40-
·4..!f _.' . '.'

less some dif!er~nt pr cc edur e" for 'appea1is provided ,b;y
1" .

the speciai ·or local IDw.· This means that ~hen such. an

order is made by the S:.Ipremc Court.an appeal will lie

as of rie.ht by virtue of section 66, to this Court."

Wit,'1 respect, we t~ini< t.his is a clear .e.xposition
. . . !

of th~·.law regarding thi~ appeal. Sect~ons 79(b~.and : .

66 .;1 the Kenya Civil Procedure !Act·ref~rre4. to .;i~ M~ns~on

~use L.Il. are similar in ';",':~s to our sec tLone ,32(b) ..and

68 of the Civil Procedure r.c«, 'Under section 68 an appeal
'.

lies as o!:right from tbe order~ of the High Court, not

made unde.r. the Civil Procedure e.ct (as in this case) '. to

theCoUJ;'t oJ J\ppeal. Section 02 prov~des i=hat. the;.: ...
;

provisio~~:of Part VII of the Act relating to appeal~ •...

shall apply to or~~rs of:t~e: .. ;~:~~
, '. ". ',' .

. from ?rigin~l decr~es
• .1 • ;: .JJ

High. yo:~rt' m~de un"d1ersec'tioIl"'68 unless some different·:;:

procedure for eppe aL is pr'Jvided under any ~ther 1a.•:·_",.."

In our opinion, these sections confer a right of.appeal j'"
', ~

to this court against orders Clade by the High Court in ';'::'"

a matte:" which is brought t·o it by some statutor;y .:: ;'~'~:i'

provision unless the op1-~:-l i~ specificJllY' excluded' i::\ ".
; . '1

by some special 1,'.gisladon cor Unless it ean be b:o.\l~ht.; I
,

within +~~ princ~ple laid d~wn iD ~he Ron~oon g:-oup of

.::~.,,.
author~t~es •. This ca~'

J... . •.•.• I.

. ,
in nei tc, r of th.. ;..,0- ..•

. . ,. '," " -., . .: -,·1' f ;

exceptions; ..• ./l,O:.; ... ~
.• ! .

." .~: !• . I,'

I 'J·l.....1
I .~

I;

•••••. l.

.:: r
,i·

", f·
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-: ~.-'
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+ ', :~,:."
\
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exceptions;' accordlnglr,

\

- ·'0 l ~.'"....;',
' • .L,: •• -'. '.- '-, "'; • .'.'

• ,'';'': ,C" 1. ~.-, -: ="
a~. np~ 11eCl.': aa ot' right
.\; ..: .... ' ; :'.: :.:~...:. . '. ~. ' .

• this' court has jl!risdictlon to ·hear ~~ 'appe!ll'. , .' " ',;

~f~he '6e~ond preiiminJrY.O~j~;~U~n',.;;..~~~ ..~, ~~Kayond;J

is that the appellant should not on appeal be permitted

t c !':,:..s~ .• new point' of' 1"'1: iMhich:was\ no't argued' before
. . ,:~. . ,

~~~~liantls(first ground of
.. , \1 lei •• 1

et',·"J in" law''fA'not hold'ingthat":t~ computing the t Lme
"I ; \" ,

within wh~ch tl.~ appeal should haie~been filed the'

provisions of'0.47 r.4 ihoul~ have been taken into

account. ,This point was not argued in the lowe~ court.

Tho appeal ~eforc'the High Court yasb~ Ch~mber
, ' , .' ' '~'" > < •

Summons; it stnted th4t the 'fPpeal II~~ brought.;u~~er

s/l·ction '61(1) of the AdvoclltJs Act,' 1970J,~nd 'rule '3 ~!.
. •. •• - ,I. .' . ,_.', .

." .' :

the Taxation of C'osts (AppiO:s).and References) Rul'ea, '.

(S.I~258-6)., . Section 61(1) 'of the Act pr-ovf.de s i tha t a

,person affocted by an 'order o~ a t~xing offic.or made

under'the',\c~ or'any'regul'ations made under it may 'appeal

wi thin i:hirty' d~ys to a judee of, the, High\~~o~rt. :.,~h·e '.r

,.' ,,",""; appea L '~ilB, however, filed 8 days after the 'tim,e '·p.;eacrihed

.' .: ,.:»1,,;. by section 61(1) o! the hdvocates. ~\c1;had, expi;cd.'·'~·;d, ,....
. . .'. :, ...

.~.- . (.. ~
. l!:t

I'Ilthough the' j';1dg'e-lin t)Ctend'ing the time within which t~,~,
r ',',

appoalldid not give A'fixed'date within which to file tho
",:-: .0_'

, ',,:

appeal, it ~ould' &~~ear ihat the apr~al had to be 'filed

within thirty ''lys 'prescribed by thc ;'ct. 'But, the, ..

", ..

appellant' ;.';)w aq::.Ics t'" t in computing the ·time the,'
, i ' , '_~

;. period 'cxclu,~ cd cy 0.47"1"; 4 :;r"Juld have ~een, taken
. " \ .}( j

' .. into account sLnco th •., '~\dVocatc5 \r.ct i:; silerlt on:'
. ';' -r .-' i .

~h~ sppeji~nt ~id hot argue ~~i~ ~~in~, r,:'
. .., ..... ". ,", .

,.,

,that point. t...:J

in t~e lower court; a1th~ugh he faced 'with a ~'. ,'.'" ,.was
• • ~,: 1

similar dbjoo'ion, should h~ bo ailo~ed to raise it '~ow7 .

. '; #'. to·

Wh~thar nn •• ~.,:/ll

.1 1:.\··l.....1

-'7..

,":'

, ~,

~..;.. -:
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.' . !~
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ri-

. -Whether an appellant can'; ,:.on.appeal, raise a' new

point oflnw n9t argucd-'bofore: the lo"'~r c;ourt is a
- -. . ..- .~ '. I·' ..-. .• - .

matter for thLd.i:;.c..r:.e.U.on of the>appe1Iate court. There
____ .-.-.- .. ---- --.-~--.-- •. - I .

are. se t t led' rule'!,;, w~ic ,( gove'ro. :thd exer~ise ci f such
.! " I, .

In T'h~' ,,~, t ed 1",-'--" t.;·r. ~ Com c a r." ". t: "\.: .1- _.;-\,. -.~ ,~ .J'" •• .as,.a:::

, I
:bs~,:.I~ l\'lra {i96'27 '::.:.: ;270" .• ?r:v'j Co~r.cil c s s e , t:_,,:'r

Lordahips held tha~ th~y .o~:~ not 1epurt fro~ the{r

discretion',

pr-nc t Lc c of r o f'u s Ln.; t o ::lll~" a j.'o:!.!"r-tnot taker. !n the-

c ourt e.be Lcw -t.O bo: ar(;'Jcd '.lr.1ess tr.~y were sa~isf.1ed

. I

that the evident;' upon wl!.lcn thcy were asked ~c de.cije
!

established beyo'nd doubt that the facts, if' t\l),ly

investigat""d', would sup~ort the ncv plea. See also
. , .' :1 :~ .• ' ..;. •. ,; 1·1., ... ' ' ..

Overseas Fin&rtce Corpora.tion L td •. v. The Admin! stra t q',

G~nerD..l·"Li94?7 9 ;'E//\~:C.'J •.• · 1. In Tanganyika farmers
\

As sod:a ti'o'n' L't'a~.,·v.:· U~YBJ!!we'zi"·Deve-lopment -Corpo:-a tion

~" L!9p-Q7 B'.f('., 620", it' was held tJ:lat an- appe H at e

"

( '.

.,,: "-

" I,
- .. --.- ..--~.. _-_ .._.- -- _ .._- .•.•.....••.....

:. '.

court, r.aa s';'discrC'tion, 'to al4,o. an ap-pellant'-to -take

a new point. o~: GI'PI:::,l it full just}ce ca'n: be' ddne to
I'

the parties, pr~vided that:t~e co~t is satisfied that

the matter had'·theii prore;l~ pleaded or tha~ al'l the

facts b;aring upon the new point had been elici.ed in

the court ,I>el",·o".• See; The Tasmania L!8)OJ15 ·A.C. 225.
;

In short, the test which emerges from'these decisions

and from the decisions. quoted by. .counsel .is t aa t the
..~:. -;, .; -.!

Court of Appeal ought only to .dec i.de 'in f'avcuz- of .an

',.' . appellant on' a gr-cund the r e P':''t '-forw,,~dfor the firs';
.' . I,

time, if HI-lb.",'" s~ti'sfied beyond'doubt,' first, ·t::'at it

had before it all tte facts bearing ~p~n the ce~

contention as completelY'as would have been the CRse

if con t r-over-say had arisen at the t'rial, "a~d', .:-.;!xt,
_ t.

that no sat~~f~G~ory ~xplanation_coQl~have been

offered, by those' wpos(:: cond uc t iSI. iaipugn'ed if an

:opportunity ••••• /12



",.
--:.- .... ::)

•1 i

-.

".~ .

opportunity 'for an expl:anat'1ori: had"'been ·afforded
. .' ~,,.;;:J::f}"~·,~·;;'i-:'.-:~!·· ':"" ' ...

in the'\Vitnesfi box. See: 'The :s\i'il~o,~El"C~·u.rtP~~ctice
• ,:.. ", !,CI ,\ \~".-:. " •

r: ., ; ;!~r~'.
~~:if!:.

~5.DtC:J'"! ;;t,ilw·:put· 'fo;ward .for
- . .'~~"

vol ~·>.Y"~~~~\I:UII~.:

r In thi's' «?:ase

,I' ,:

the nc.•

.the fir·st. .tLme. is ",hathe; 0.1.,7 :-.~c should. b'e usle:! tJ
\.

filc:ct.· The question whether 0.47 r.4 a~lied depends
<,

entirely.oD t he v cons t.r-uct i.on of the'rJle a~ applied to
\ .

If·this PF~t h~d be~nfac t s whic'h arc not ir, ,!is,ut(;!."
\

p~t· forward in th~ 10u~r'cc~=t, no evidence would have

oeen v.Led or even r-equf r cc cy: the lower court to decide

tt.e point. The judGe ~o;.;ld t~v~ r~~~ed on the submds s i cne

.:; f counsel to decide.i t. . tie, .in this oour.t., '. are.:.1n as

.;ood a position to form our 0111nconoll$i:on \~H.er :~
• ..... I .,

the argument.s on both :.;ides as the ~u~~.; w041d;·~~ ..bGe_n.
. . . .. . .., . ~ .-. ~

had the' que~.tioD been argued before h~\, s.ee': .'Donaghey:u

v. O'Erien8r Co. a~§7 l' ~I.L.~. 1171; w~, lhere!ore,'

allow the appdlant to argue his appeal'onth'~s ~~e~point

'o! law. .: j' .:••••••••..:t .

The n~~ point DOWraised involves the construction
".'

of 0.47 r.4. This. rule proridc6: ... ~.j.: •.

-.»:

-----_. \ -
"Iln Leas otherwis~. directed' by tI,he c<?urt,: ..

the period behB:enthe\ '24th day O!{:\::<',

Dec~mber in any year ahd the 15th' a~'y:, ,.,

'of 'Janua~y in the year i~llow~~ ~~h
days" in~lusivo, shall not be reckoned"

in tho computa~ion of the time appointed

or allowed by those Rules .for a!Dend~g::··i

delivering or filing any pleadi~g ~r.\.;~~.;,:".~.~.).,.,:,.
for doing any other nct; ."

Provided .. that this rule shall not·~~;~·~;:.:;:"

to any application for an inter1~ '.' 5>.:"":
injunction'; . or tq .ap.y busine'ss" cI:iissifi,ed.· .

~. '~\' J"J ' ;..,~~!, '! :~":-:!

by tho' uregi\rlrar or brs magistrate' s ' ~"~'i " ..
.' • '.' I ..' \ '. ~,,~.. J

Qr subordinate court as urgent". ""':l:';
.~.":':~,~"
':.).'.',

r,' ~';: "
":;,' -':',

.;1::,','

.. ' .

.r., ::.: :. ,

r :

',
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. I .
. -.A cLear- reading of this.·rule indicates: that thecomputa:"

" .,' tion of tiCle. appointed or allowed by 0.47.· r. 4 !or~ending,. . . '" ; "'..... . ., -. ' .
deliver~ng or r:11in(r 'any p Le-adLng :or':lfor::'do.ing: any other·

" .' ,-.: .. ,

n c t is opplicable o~ly to. the ~lItime 'ippoirited"or aHo .••.ed;'

by the Rules of·~he'C·t~il;I.~~ced~~C •. 'Sihce· th'~i;J:hme~·~.n;, , .. " -- '.'~

question "':.:i 5·no~i~a.p;Oin t oJ or nLl owcd' b~theYR~l'es\F .,
,- ':

the Civil Procedure, 0.47 r.4 would nQt apply. This

Bubmission is, accordingly, rejected.
···.l

The fifth objection relates to the app6al he!~r~ the
:High Court. It VIas there contended''Pd the 68.mr contention

has been advanced in .this. cour~, :'th~t. t~e ~pp:eall. ~~OUld" be
,,' I . t··

.• dismiissed as there was no formal order ~xtrac·ted.·' This
i

objection w.as dealt with and rejected' by, ~he learned· judge,
" " , '.

quite pz-opez-Ly , ·in our view, He held that th'e 'appeal in
'j

the High Court was in order a~ it c6mpli~d with ~he

procedure laid down by rule 3 of the Taxation Of:COB~B

(Appeals and References) Rules. (S.I.258-6). t'
We.' .

respec t fully agree with him. We see no meri t·in this

objection. .' I,:''.'
....

The 4th 'objection is t·hat. the appellant cannot

recover the costs voluntarily paig:. by him' should the

'appeal succeed and the taxed cos t e are red.u'<:~~ . Vie·;.sk
. I.,

.'~, ~ ourselves why not? We were not told the law ·•.h:tch does

prevent him from recovering these costs. The l~arned'
!
l '.

Voll.'l, atauthor of the
i

Suplleme Court 'Practice I :1;976,
I
I,p.93', stated the law as ~ollow61- : .

:: ', .. ~,

"A plaint:i.ffwho succeSBful~y 6ues to

a e t <lside .il judginent wrongfully obtained
against him in a fo~mer acti~d.i~ 'enti~led
to" the costso! the·.fo:i;mexl a~t;i¢1las' well

, , . ~ -." " " "

I1S t.hce e .of .the ac tion of'·~e.v1~1f· ..

Sturrock v. Littlejohn (~898) 68 L.J~.

Ii.B. 16:»".

.'. I'

In(?oldar ••• /14
.. ' I! ....

l

r I
rj··, ",, .
I. t

Ii',I
t
t

I·

I
!
I
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,,',. :.'

held ill';if::J1tDbcrrof c·ases. Any :ser:v{?~,:,~ut~1de the time
. . .. '( .....:.\~ ..:"~~_:-~ tl.. ~~I~I I ,I 1-' }'.' •.••.-: .•... r

prescri'bcd ~bi'thcl"'ule is bAd..,." ·r.. flim:ilar situation wnB
'i' . '. ",

tonsid'~re'dfi'n'\Yie'case of Ngoma v~Hd.th~y6 '~nd Another J ..
Civil :ApjiealC(E.A.) No. 55 of·1975.· In'that case the

time ,"I'i:,"; respondent.'\; ••skeel' the court. that' the' appeal be

st r u c k out o.s· 'inco;npcic,nt! a~d the ~p~e14'an't a sk ed tha
-. " .~.. . I ' . I' .

court fo.r a zu;fi.::i-.-ut Gxt""!.ii09 of timc"-to'v.alidate
,. .

t.he service ,but ho was unnblo, to give s.ufficient reason

. to justify the exercise by the cb'Ur~of' its di s c r e t f o n

to extend the time. He submitte~. ,
ab.sen"c·~0[' any" prejudice c aus e d by'

holOtever:, tha t :!.!l the

......
service and as the matter was purely. proee,dmoAl and not

. I ••

. "t'., -;....' ",Cf sube t anc e , it would be II. d en Le I, ot ju.sll.ee. nat to .

. grant tho' extens~on!~ th~. former cour~, f~.·/'Ptc-e.l 'r~

thiB' submission. '~t said: -..•.

..:•... ~. "

:: .

"We hav-e c on s Ld o r-aoLe £~'mpathy i.•.•
and arc reluctant to exel~Qe an

appella~t because of th~ pro~edural

error on ',:,0 part of his advocate but

we ·cons:Lr.!;::r ,that we ar~ bound, by the

doc is ion of this Cour;t in tihe' case of

Shah Meglij\' Ltd, Y•• Shah ~hanii. Mc'Q,ji

Civil I\.p~eal . (E.:...)I No. :51/53, ~unr·ep.oJJrti9.,>,•

It follows that ,in 'our opiriio'n we halK:' .

no other cour s e icpe n to. u,s""than to '.

dLsmLss the apl"-<.·l.lant I s applies tion

for extension of 1;~~ ••••••• "

. ;'.'

In this case, leave' to serve tho record out <:>t"'.t.inl.e was

necessary but it was not asked for.' Whi1e w~ think ~.el
',; ! . ". ' - . :'. .:~"'

.. ' " 'is not. to blame 'for th.: delay, he h~s giveh no explanati.on

•....~"::!'whyhe did' not ;consider
.' "i.L...:,,!u

-'" '; of time to vaHdat\;) the

it neces~~r~"f.,o: apply for extensi~n'

scr'ol.ice;-as in Hgoma'a case (supr··~)~·
. :~:

.' '-:0
~. ,

.•........

i-:

:,:':'.;; ",":·'.)n the circ~stances, we have no' ~lternat~v.e but to bo.ld:..:.·..
;;. " ".J

;,:.'::',::·.:i··:-:that .the s!lrvi~~ waci bad in law and that the appeal should

r,

,
7<' l;'" ~.- .. ' '.. • • /l¥

"

.......•-.. -_~-
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. \ ..; , " ...' . ". ' .-:, .. ' ~...;. .~" .. '
for rcje"ct1ng, tbia appeal 1.B Kan~illd

, _':" -:,~~'~.'.:,:: : •.•...... ' ~ .- :t",\~,: .

t.l tho\,lgh ~h~~,;lss\,ll& was. no t. ~aisect
-: I •

'.' AnClt~orsround

J. 'e "ortlor (s·upra).
~,"·-·:rl') ~'. '.~.'--~~

in UlcHigh Court or before"\,I~i' i\'i5 well lIstabliehed

r
!

th~t,'a court has 'no' r-e s'Ldua L or inheront juriedlction to
; .' .:, I, ...

to enlarge e. ~t:t~<Od d1 tim.: La i.d down by statute. See: ,

O'->m(? 'I.: United In,iia rn:;;U!~E;(.IC" eol Ltd. ?196§7 E,,\. 102

at p;101t'llOd Prit.:lrl Kaur v; Ruzselt&;,Sons Ltd. {l97~7
'.' "-Consequently'Manyiodo J·'.s cd er

'\
-' ....:.

ext cndi.ng the time within which to appe aL, seve r a L months

after the exp~ry of the: statutory periFd, was Clade wi thout

jurisdiction. It is a'n~llity!~nd mue~ be set aeide. It
I .

.' . I ~.

follows,. therofore, that' the..:.,appeal which was he ar-d by.

Khan,Ag.J., ~a.s inccmpe t en t ,

.....

.;.. ,; ..•...:'; ~:.- -..r.
We would dismiss'this app~al, being 1t5~lf.incompe~~nt,

'I .!
serious matters which vitiate

, '.v'

..... '" the order of the t~xing 'officer whi6h'must be:·dealt with,
I .»,,

These. arc:-'
~.'

'.1,'. It was"submitted that theinstruclt,io"~_"!ee ~warded by

. ;.;", the taxing" o'ffic~~hs b~ls'ed on an' in~~r;ec'~; v~lue of the
. '""-.'

sui t -. ·;We.cgr ee wi tb thi..'i submd s sd on,
'). , ". .' :..' :.:; ~::.~::'..:

.: >:i wae improperly ·assessed •. "1.:;, st at ed "at ",,the ·beginn1p~ of this
• • 4 .••••• .'!.: ,.. , .'. ' . ....J.,. . . 'L

judgment, .:,t-.h~ a~pclIant had alleged a..·breach of ccnt r-act

The v'alue "of the suit

..- ....--- \ .,'

~.:.

' .• :" ,.'!'

,":::.':I(her~by he' ins to .'supply 300,,000 T¥Shirts· eshmuted at
I r >~',~::.;:>~";'.; Shs '. 11,975, =v- and ,praYr~, '" i~n:.~rdez'i for •. spec.i!::c ,

performanct or, in'the alterriativ., general damages for.
. :.... : !,

br-ue-cn of contract. ,Jl:~us .t'he· va Lue of th~ suit which":vae.." •..

arrived' ,-.t IJy'-L,dclinS·.Shs,11,975,000/-, (the C~5t of .'~;~~irtB'~

.~.

.'.,~

" ,",

.\iJ';·
f~:~:!i

: •.• .'.l-••.•=:, •• ;.';

1'".'

..'- .
..~-:.

: .~'::.,'
and Shs~' 7,000,000/-, bc ang the 'general dBll!agea wbich.;":. . ,'.;

.~o-vt\:;c:l fur the. appellant; estimated would. have .be en awarded
!;' -.

.:

": "£::::.:"
had tl;e"actifJo suc cecd ed , :<S06: letter date9 231.1!79~,.~.

• ~;: . ·'1 I' "~: ~. . ..•.: ". ..•• ' .. - I

Exh.T.A.), was a I~ndamental error of principle, and it.i
\,1.: ..•.J I.: '.' _ , • • • ..:. • J' • " - ", : .: -. I -.

, led to an ,inflated figure of 5hs.18,975,OOO/-'on which'.
',' '. ,~~ .;! . . '." II . '. , ':" ,
"the ins'truc;ibn:i!;'~ii9ti/5hs.'1,900,OOO/- ~is largeiy b'a~~d~

. . '., -. ~ --

. "

1'1'.

.,

Ln our ...•. ~.. /17 ·f.·

...•.,



In ou~ opinion t~e figure
I'

o~

and ca~~~t ~ep~~~~~~ thelval~eo~ ~he 8uit~ As·the claim
. I'

for gEne.ral, damages' for the br each. of contract was in the

.•ltcrn·~tive"', it sh'~~ld n:otJovo 'lio':~n ad~ed to t:10' cos t
. ,

of production of _the T-S'hirts to vas se se the value ot the

sui t; Ano ther .reason' for not' adihng .it .to the cost of
.. ;:..\;.::'~. :. "r- :_: ..;:- , ''': '1~ . ~,/: _.'.. :., ".-::' :'~. .,'

produc tien .t?::a:'G~~s the' value' of,' the'-.:suit is tha t. the

e6d.~a;~e,d /i~url(w pf, ~hs. 7, 000 ,,000/..,.1~'l.as.illusory .and
'.. . ~'~J

d ecep t ive as the court could have' awarded less or more
i._

i
In: any cas.e.! we dot han that figure as general d amages ,

: .... .n.ot see how ~nliquidated damages .could: be 'added to. the cost

of ·.p·r,o·duction to form the total value o.f the subject matter.
:.i " .

',.!: ..:' .

Acc cr-dLngLy Shs;?,OOO,ooo/-' ahou Ld . bf excluded trom the
,
I
I

i .
~roce&ded oo.~ioog ~rinciple6,·

.' .: ' . ".'

'. r-

.; .. '-: ~:.' ..~- .';;: value of the suit.
I'

.. The mode of taxation
f, '

.to tally ignoring ,the' prov~s10ns of th~la~'E~verning the

t'exation of ,costs.' 'According to Schedule VI. to the'

_. ,I.

, .
Advocntes (Rec~neration and ~axation of C05t~) Rules

(S.I~ 258-6) an instruction foe to SU$ or de r end v e suit'

y!here the. subject. matter of the 'suit 6xbeedsShs.,200,~OOO/-

....•. ',";'1

'taxing officer octed con t r ar-y
.' '''j

This award is: es ce6s1 ve i
" " ~'

.~

'is ..Shs. 5,006/:-.
.' ;

AithoUEh ~nder:the first p~ovi~oto. t~e
v .'

.:.~.,~iJ.: ;.:~_
said Sqhedule:I.~~axi)'lg offi~er,haf\, J. ,dir;c.reatioo, .. by ."

'tak~n~ into consideiation~rE!levao~ :,'~.ttar~. suc~ ;aB ~thEl

.-. amount involved, to vary in either Cirec~ion the prescrib~d

~cale.fec,· as was held by the"!{i&h Court in Patel v •.

·:;;··~::L~:·_.:.Ii'· Barcle,ys Bank {1952l E.A~· 99li,"be is oot entit~e~ to

..:.; .,

....
: tt· •.. ":1..

, ~:,",;.......•.~---~......_completely .ignore,' as' was done in the pr es ent case,
r-:

the It!gal scal",.
.j'

In awarding .s~s,~,900~900!-,
. ,

value: of the sui t, ;t~e

I " :
",-::' "

which !is more than 10%"

of the

." -, .,
: •. ~.~.~'-:.....: .• - ....•.!. ...',

it was-described by Khan,Ag.J!. as h!Ghly·~nconsci6nabl'e.,·

oppressive: ••• /18

" I, .. f.
f
~,. ~"

-.



.' .

..~.• .:

'1".';-'"

: ". ': c -. "':~-

: ·':."!J,"··i •.

. ~ '.. ~: •.~~.. .:~>~:"'. .'::."
!,

' .•:', . :~ {'I l ; .~.,~" ,;

. '. " ~
......;~~"t:-:j~::::~:;:.

. :.~\ :- .'

18,

considers' a fair' v'llue upo n the work and re~ponsibili. tr':
!. .~" I 'I . ~. . - ~.. ' ...:....:

Lnvo Lvcd , 'Se(j;i.lSll~el 'c"c.instructi'on'~d':'p'etroieum"': \ "
-':/ . •. ~':"~"':'~:"<i'I"::"

.' Enginherin~; (E ,,\. )' L td, v, Ug'anda Sugar Fac tory Ltd. ~"
\ ,! .. ,I_I

..' Li9727 ~,/' •• ,14l,at n- .»:!.44 F., .. Lastly 'be .t~~ea 't~~j',,-, 1";" "::",~,:~::
:." ,J:,' instr~ction" file, either ~/'awarding '~he basic f~e or' by

. ''.,,;.:. ,:, '~":::".. inc re~~i.n!~~r,de.~r~~~,in~~ ~t , ~" ..'" ~ .: :"':'::,::~i.yj >::,~<~~.,~,/.,
. Following this 'llJotle of taxation, I the basic:. :l:1:I8truc-.",,' ,;.,

.:'; y.:, .. , ,:' ,',~1~.~..~~',~;£;~:'~,(l,C~;~'~:~,~~~.l~J, at; tn' Di~~ji~I'N;~rt~~~:'K~ b:~:.o.;~'
~.•••• .'.;l9"

: \." ,"
•..:1··.·

",

.~.

I'

?". ":".'.
:. , -, \' •• : •••..", "t •.l

"' ...

oppr~'~si~e and penal.. ~t the request ql-';~u~l~el' for the

app~li~nt; Khan,Ag.J. :re-'as~essed~~:·~tFt·~hS,87S751-. lie
'. :"'l. I I ~.. ..

calculated the inst'ruction ffe at: the' rate of 1% of the
t '

v a Lu e of the suitL,vrjich t.'e h~ld t~ be Sh~~1?,475,OOO/-.•. ,I
II% of the value of the suit yi~lded Shs.174,750/-' which

"-
he r educ ed by: half in order tlQ ge t 'a sui!! of Shs, ~7, 475/-,

becuuse he 9io not think counsel did deep research a3

alleged, Counse 1 for the ap~ellant has I a'sk ed us to' aWllrd

this sum.

\~ith respe ct , the me:'hod of tara'tion adopted by the
. ','1:./ . .: " '~'! I." -' .' • . ~

learned judge li;..lnot the lI18,deof taxation laid down' under

'Schehule
,,,

. VI, ',and it is, no~',approved by thie various. decided,
':.,.

"

'cases we have consulted. ,According to the decided, cases,', -
the, t17xtng. off~cer Should; in' t~in~ a bill, fi'rst find '

,the a-ppropria t e scale, fee, in Schedule V'I (-50m~timo6 referred,

to as the bas!c fee)'; next,' he sho~ldl~onsiderftbether that
,I. I' ' "

bas Lc fee should be' increased !'~r re.'duced:.,' .He'must give
. I; .

,reasons. tor de~'idin:'8. :th~'t't,he-,basLc fe'e should, be .:increased
...;

or "dec,reased. See:. 'Arthur v. Nyeri Elec trici tLJJ-:~'c!.e.Z:~!lki~
, ' ,

t196~7 B.A. 492 at p.494. ,When the, tax:ing officer h.8.8
'. : ~. .,!,' ..•: • : "':.

de.cid~.? that the scale f:ee":;hould 'be Ilxceeded,,~~~ does' F"

by l!Iultip.lying the
' ,

not arrive at a figure which, he awards, .' .'.,.
I -; ':'';':

scale: ,ree by a mul t1plica tion factor, b~t places wha.t he-

-.

"

J

;~
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':'T~ .
~. :'. {i97~7 t ..,,· 48. In M't.hur,'scBBo(BuprB)j' d'lle'baBic fee

...;!o; ). ~- ~. (, . ,~~ ',..... . •. " ." ,

was in·cteased, 1iour t i.mos ,: In'b'oth cas/:,B"the "Court ·o!
r.'.~; .; !'.'_. >'., I ~!.~..~/:J ". :..:;;n'I:.:j,.;~.~~"':.;-');;'~:'.~'::.:" .~~ ;~..h :~:

App6al'refiise~ to reduceth;o-,:ta.x:fog::9~fic~r "6:~'award 00

the :;:i~~U4~:~t~at',fhi all'a;~se~~V~;'::Il,'g{:~;~}ii;~,jt l~:~:x ces 5i 'T~ •
. , ,\;. .

But, i!1Steel r. Petroleum (S,,",) v. ·Ugan,da SUlZa·r Factory
....

(supra) , 'the Court of ,,,ppeat' did intervene with theatlard

of the taxing officer. .Ln' that cas" the'.5uccessful

plaintiff got j udgrnen t wi t.h costs on ~h~,'h{gher, scale,
! ..;

to be t ax ed on the basis of an lin~truction' ~ee tl.li.sessed, ,

au She.?O, ,000/- the appellant company claimed -an

instruction fee of Shs.44,092/-. The taxing office~, ,

awarded only Shs.27,OOO/-. 0"; ~ppeal, the High Court

',:.( .. .r.: i;":., judge further r-educ ed it· to Shs.15,OOO/-. In his 'order
': .

., ,

.'\ ,,'... ' '.,
" ••••••• , the, basic instructions fee .t:

on $h~.20l,006/~ is Shs.5,OOO/-:. ,The

'til.~i!h&...!~iiiber!raised 'it ,tol!~hS;27."Ooo/- .
which is '5.4. tini;S the' basic figure •••• ,

It is not known·why the taxing ,df!icer

adopted amultiplicll tion fac tor of. 5•.4: •.•••~,

'.'

,.....

\ ' :' "'. ;.!

" "
:, ~, ~.'~.

He· accordingly reduced the award to Shs. l~,OOO/-.' The
, , .:

~ourt of Appeal held'that the· taxin*'officei had imprpperly
.....

the in~trueuon ?ee ,bU~. that th~ lea;nedjJ.lPGe'

principle when he attempted to nna1i"13e·the taxinB

of f i.c er t a assessment arid' .hi.ms eLf to re-;\SSeS5 the instruc-

as s ess ed

".' erred in

•• ~'. ~ •••• 1' t10tl .fee .on the ba6~s .o r formulae. It r-emi t t ed tAe. matter
!.. ..' .

. to the t ax i ng 0" rice r (or aS6ess~en t. On thcr··o ther hand,

the basic f ee can be reduced '~DLl.JIJandfY!~~>i:::::'$aJ:jVrl.'l!95§7
,<

, ,

, ....23£. ,'; c. 'J;..'. 313 ,~he-c'ou'rt:~0.f'U,ppeai, .i0ri'A~~~~~.ci~,~:~'~otiOIi,

·reduced the.' ,in;tr\l;.;t1on·,:iee vihich 'had'~'been·:,{cixed-in ·the.... . .. , . ~.-.... . .
" ,

" ~.:: Supr-eme Court'M ~~~ ,~onsi~er'~d the aw~,~-,~~,_~o,'~ndUlY~i~h "

" tha ti't -nus.tvhe vc. 'S-J&n arri:vad.: at unj'ud1c'iilllY'o,r-c·on i
. . • i., '. "'::""~":;".~):.~;~':'~~';'-~~'~.'":: • -. \.

_, ,. :n-rong·p~i:~cipf'~s,,>...··

:;."

In the·', ••• ,!20
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. '.'1'

,~, . I

\.. ....,~.\ ~

.. (',

,',
... -'

',"... ':~'._ ~r:i;_~~;; :'~}' t.

,,,.',:'~~":'hO,~m~n;~s~~~~;~~~;i~i:;ll.~id:;~lf~;h~uld
ti8~~:',d:~p~, ~a~" to" take;~~-h~';:~;dlt'te-~:':'~"'hiCh i~\5';006/::')

and p~ace' wha t he bon~id'~f~/~i:j~t va~ueupon the work

,done, having rCflard' ~o';:;~~\:iii~~t~~~[,:~~~1i;opor.ta~c:., '~f 'the
- , ' : !: ,"
case I the amoun t illVO~;~c:d,:\n';-dth~': ,fall ,in the value of

',;. ,," 1 I ';

mo n ey , For th~'ze r o a so-rrs we 'eanndt, approve the assossment, , I, '
of KhaD, Ag.J. I , ',",

..
"

Th& p.r.~c.l;ice, Vlhich Ji:.s' (;i-own in 'thq 'cha'iiibe'rs' of the

taxine. ...o,fficerof awarding 10% fndisc~iminatei'y,' without

havins r eg a r-d to -the basic, scala fee';'~ is wi th6'~t':'l~gal

sanc ti~~~if~i~o;np,1.~:~e'~i;~'gg·~9~;~;~~1?K~~:~~-4)~¥~~cal',e'arldthe

mod'e,,: of"t&.xa,tion<laia''''db1ii'i~f:!fiV~s;cthed:ui~~?,:V1~ ",.It- .-is','to. say
';;;t·.';,·. :'. ',,:.,....:. "'-~' ':;;:~;;~~,I[~i-,.;;· .;,:..;" '~r!:~;}'S~~~:;::/';~~·~·~~l~~·:~··~~~~~tr·~:;tt,-,1," ... ' .... •

"~:!l¢"'~-ea~t',,:fnega~" It' must be ,diBcont~nued;'::;, . -, '" ~'

~;::~f~;::::::::::~:~!~~~:~~i~~~:~::::~:~:'::.
\~~e,7~,en,:r. f.o~lowi,ng.the':~~r,,~f~~~n\~,~a~~ dpw;1;n, Elmandry v•

Sat'8m~OUprI1')', ' '~e~o~~~Y~:dt~~If~~\;p~:;-n?;!d'qubtrt'hatthe ava r d
-''; • , " I' , ",L' .'.'" '''', .. , ,

contravenes ~,~~~C_~U11';2:y,r~~~4~;~'~~,,~~c;~~:!:~~)~~~~~1~:ga.l.A' Court I

ot :clsJ(, canno~~~sanc Hon;,t:ha!t,,:ii('hi~!i'~:!,s/-i:l-Ieg'a-l,:< A's' Do na Ld ao n I J. ! ,t ' l
;';;'::. ;;./" .~ _ , -'.,:~-~~-. ,.~~.;;'':~'':'''. -~:';'/-;-,~.' .• : ...;=: .•. - "'-""/~;;; ;~;,:_::t:';_!":::~":':'" . -:,~ ... ,', ' :...~, i

poi.ntcd out in 'Belvoir Finance Co. Ltd', v.' Harold 'G.' C~lo Ltd. '," r
L!9~27'2 i:il'E.R,: 904at 908,'g~?8:~j4;t/>~1~'(~';'o~ght'tot:le I 'f'L~ (
at te nUon' ,of" t'he cou-rt, ~:'g~,~'~i.~~e~~;a{([~/q\U~;~~1:on~-~!~Pleading:,

i ~,~l.~~,~;~~ ~,n,~',,ad~~~S£~~;s~~~i~~;t~~i.;~)i~;}'~~(,~~.-\2~,~r:;.+: - .: t ~' •':;1,,'::f ;: "
,And i.\1,Phi llips v..:Copping ;L*~}271.,K·.B. l~Scru tt.oD').-~~':·@ ~'i

L,.~. said at)::i~:," ~',:"~'''''':::~;'~~t)~t·\,,,;:--~::'.'" . ~~!~}-~.~,
" , . ~ ,II Bu,t-'',it--~s\'~h~~~d~~y.;·~_b1~~:~~~~~:cJ-~'~(;';h~·~'~t.: :: :,~,.,®' - ,A: ::::;'7:, ~:

.. ,... P...' " ..: .. '-. ~ .••t· '_ l t-:
i > • asked to givo' ~a'jud'gm.r;n.t';:wI:1cl!:'is "c on t.ra:ry" ' t.t ;,.-: \~.

,;' '.' .: to "a s t;tut~ ~·t·~':·t~li~c'-th'e.~~~;'~~t-'~ithougn f ,.- - '-;"":'~':': \'
, ' , ' , ::~";' ",". " " I,) "~' r.

, :'. the liti~Rn~If'.'mdy--'no:t.',t~,!<'e;iW· ' -";"" '. ",!r;~J,' C:,

:::::::r::~::::,:::':.:::~~'t:h~~1::;'1:::::~::~~~~~::~~;:nt ··';~"i;i •.~.
. ' I " \ • .'... .'••':~"', 1 ": ;.::' .. ;',:.:.{ ..

and mu~t. ..Q.~. .interfor(ld 'td,tr .•" ;'l'ho' court"id 'en,jo1ned"py;,,·

'. 'C))

~, ,

section 101 of th.:!' Civil I'r{'c,,~ur',1~ct, 'in'the 'exercise of

" its i:1herent ; •• /2,1
I

i..

. ,,>'~

,.,\'

,,\..
'"'·1.....1
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J .'

AIter llving :3;:ric,-,,:~~ri,'j',id'~r;:l''tion, to t'he'questi;?n, of,
, . \,,' , ~
to the: taxing 'oTfic'aT" f¢r 'ei. re-asse:isdlcnt

..... :
remittihg th~ CU3C

of t ho iI!Stl".;=:icn rc e , 'Ne.: have docLd'ed , in the,circUl?\5ta~ces,, ',.... < - " \ . ,
of t h i s c as c 'Jd, :"nCJ~~.!~I' :oflvoid fufther cos'ts, tode~l,

with the n~tccrourselv(:s ;':;Y' Vi~,tu~of:the·po~y\'~~~~t~;dj{n,

the Court by sc c t Lon 4C(2Y', OflJ t he Judicature AC,t.::,nl,though
.... ··u .' :'!~ '.' ,:".,-

the suit Vias: no t ! tded'bu t ';'as -st r uck ou~-,on, a,ftechniq,al'point
,. '. ." . .

after the close of ',tnE: ple~di';';gBI;,\Vear.9sati~ii~ci, t:ha,t'
"", i..····

counsel for the 'respondent', :l,~~~~~ii~~·bedto 6laim mo~e th~n
.' .: .. :~.-

the basic in5tructi<?~ fee"ocf Shs.5,OOO/- becaus~(l)'he

did some serious work in p~eparing ~~edefence ~ri~r to,the
:', \'

suit being struck out, as the written statement of 'the
I

I \ "

application to s t r-Lke out the suit, clearly 's ho .•••j '(21,th'e
; !, . • .:~ -;.,.

~mount ihvolved in,the suit is very lar6~ accprding to ~h~~-

plaint~ b~±'ng ova ShS~ll,090,oo6/-:, and (3), th" 'f~ll in

"the value ~f money.

Be_ring in ~ind the principles enunciated by the
\

Court of hppeal in Premcnand Raichand Ltd. -and Another ;v,".

quarry Scrvic~s of =.nst' :.fr-ic'a Lt'd. 'anll Others- '(N~.3)-il~1"

\ '". '., "B.A. 162, namely;
'I'"-J~I

(8) th~t C05t~ be not allowed to rise to such

a level as\ to confine access to the courts

to th<:! 'Nealthy;

(b) that a successful

foirly reirnbursed

had to incurj

litig~nt ought, to be
for the costs, he has

I

~.:':.:

(c) that the general level of remhneration of
, \ '

advocates m~st be such as to attrnct;~eciuit5
to the profession;' and "i,' '

(d) that so far a:,iproctic<lb~c'there should be
'co!1slsteccy j,n the I\wards made;

•. ; .•• /22
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is. varied from Sh.:;. 1.'~OO,7.39/- to ..Sh4~' ·57.,73~l/-. ~e award' .y .•....

.,' ~.::...:..

"~. ,:.,'.th~ dosts of this appeal to the r~spohdcnt~ with. a c~rtificate
. , ,I

, j ,

for two ·counsel. Any lOoncy alreadYI paid JlS,'COS~S pursuant

to the: order of the faXing rHiC~;':~jl'e~~~ss of the c~st~
. " .: IT

aSYar1ed, must 11elretunded~. ': i.

,.'. . :,,;//';> :;'::,;:·,:i;~.' ".' ":", ',.
',D"T",,;'T 1(.\)'PI.tJ,th~~ :,~~t;d;;~t 'Pj'," l?BF '. ,:; :~:;<~

.:.-:,." /.:'il~'~~;1':~.~\i.us~~:e':··~::,:}t(i ;~;,'. "', .>~,~:,

• .' I :.::':.·~·.',.~f··,.'(,··-',,. . :\~'.;:~:~
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