H

.appellant against the two respondents, praying for an order. for\ u':,lu

' respondent being sued in a»rqpresentatxve,papscity.-tOn.the'rnvu‘t'“

>Same day the appellant filed an application, under O.lrr. 8 and -

statement of defence dcrylng liabillty.
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JUDGM"NT OF THZ COURT . .A».;, - ? et

This 15 an, appeal from a dec151on of IF. A.-Khan, AG. J., NN

—u.m

. dismlssing an appeal agalnst a dec181on of a taxlng offlcer

awardlng the second respondcnt costs amounting to . Shs.1 900 739/_
1 E .
in respect of & suzt whlch was flled in ‘the High- Court by " the

specific performance of a contract to supply 300 GO0 T—shirta
or, in the alternative, goneral damages foribreach or the contract.

The rnctu of thls case are as tollows Ce Dec¢mber'$13, 1978‘

t

the appellnnt flled the suit against tbe two reopondents, eaab

22 of the Clv'l Procedure Rulea, by chamver Ssummons aaklng for~2?”:

permxssxon of the court to sue the respondents in their repre-lsfﬂ,

5cntative capa01t1eb. This appllcatlon was heard on; Decomber 15,\

19/8 by Odokl, Ag: Judge, who granted the required permisslon

Each respondent hav*ng duly onsered appearance, filed a written

R -t
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On May 16, 1979, an application bf motion was filed by
the s¢econd respondent asking for the suit to be struck
out or dismisséa. This application was-heard on Jun; 1,
1979," by Ntabgoba, ag.J. who, on June 1hth, 1979, allowed
it with césts, snd ordered the plaint to be struck out o:
the ground it it ned croan filed witnoul Jirzt cbhraining
the permission of the ccurt as provided by rule 8 of C.1.
On June 15, 1979, tihe Sccond respondent's bill of cogsts
yshowing an instruction fie of‘5h§7ti;200.000/-h which was
based la;ge&?“in thc suhjcct‘matter‘bf‘the suit estimated

"It she. 11,‘975,000/_, was filed. However, when the bill
came up for taxation on July 3 and 17, 2979, counsel for
the respondent proposed an améndment of the instruction fee,
to Shs, 1,900,000/~ on the ground that according to more
informntion received the tdtal-;alﬁe-bf the suit was

Shs. 18,975,000/, ;< The taxing officer allowed a total
sum of Shs. 1,900,739/-, of which S.,hsv;'l'_,?O0,000/- was
instruction fee, On February 13, 1980, the appellant
Tfiled mn aﬁplicatioﬁ by mcéioﬂ,,fér (a) leave under

0.40 of the Civil Procedurc Rules to appeal from the
decision of "'Ntahgoba, Ag.J.; (b) leave under s.101

. of the Civil Procedure Act to appeal out of time to
a -j.'-ldge of the High Qourt sitting in Chambers against'
the decisiont%futhé taxing ofricer; ;nd (¢) en order
under s. 61(5) of the advocates Act staying the executiom
of the costs awarded, By the time Manyinde, J. heard
this application on Novemtcr 19, 1980, (c) had been disposed
of by another judge, and (a) wns abandoned during the
hea?ing, leaving (b)_only, wnich the judge allowed on
Decembar S5, 1980, but fixed no period within xhich the
appeal was to be 1odgéd. We will examine the validity

of the +.../3
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of the judge's order later in thls Judgment.

14, 1981, by chamber guumons the appeal was filed undor

s.6110%,

Sl

\

¢ the advocates Act arnd rule 3 of the Taxation
i

of Costs (Aippeals and References) "Rules. | This .appeal

wos hcard by F. A. Khan, Ag.Jd., in’ chapbers on April
) )

1-3, 1981. At the'henfing ¥Mr. Kayondo, who. appeared

for the

One of these was that the appeal was time-barred as it
had been filed 38 days after the order of ManyindoJ‘J.

He submitted that“us'MEﬁyindd,‘i.’iidnﬁat £ix the time =

respondent,-r:ibed chree'preliminﬁry poinys.
L

2 H

iy

the appeal after his ordor should not go beyond the

Act. ‘These submissiona were uccepted by F, A Khan,

Ag.J.,fﬁbo?d{smissqd.nﬂx :ppeal holding that it was
' time»barreq_sianAiﬁ hcﬁ chn filed after 30 days.

ifﬂenée'the pqgsgnf nrpeﬁlf

Befcre'us'EE;hKayohﬁo has again raiged éever31'

o préliminéix points oftlhw; namely:-

1.

.to roise. a now poinb of luv on.5 upra.y
't which was, not argued befcre the 1ower

court’,‘

3that the record of appeal vas. not served

'
PR

~that this court has no jurisdiction to

hsaoyv thgi&ﬁpeal as $.61(1) of the
Advocates Act ‘gives no furthor right
of appeal, from a decision of a judge]
‘of the High Court on matters of costs,
tq'gpe‘é6ut§ of Appeal;

Jtn at wmthout tho 1eava of . the court, _L‘Ff‘i

% .
tho anpcl__an{ ehuula uvﬁ ‘-o yw tt,ed E

.-»_-‘ x

on ‘the- respondents withln the time pr P
crlbed by - ‘rule 87(1) "of the Rules of
this Court;

(L) vevensss/lt

“On:Janunry

o
within. 'hncr tn appeal & reasouable tlme for leglng N

-k

period of 30 days laid down by e 61(1) of the Advocatea'”




b that.even if the appeal succeeds “the
appellnnt carnot recover ¢osts:- Wblch

Jhc“has voluntarily paid;
5 )

S. that rhe arppeal is mlscTncc v;d" thet

no srder had kcen extraqted when the

Lppesl was lOLLLd in bhu High Cou. )

Lot

After ueeriplg: tne submissions or gouﬂsal or. both
sides on .these poirc: we ruled thiat the Cdur£ has.juris-
diction to entertair the appeal, but ¥050rved our reasons
for that ruling, We now give the reasons, and also deal;
with the other pointce. - o . Jﬂﬁ',.

: % on the questloq of jurisdictlon Hd Kayondo submizted
"that no appeal 11es ggainst ani” order of a ‘judge of the High
Court madevin appeal against an,order_of a taxing offiger.:f"
He reliecd on section 61(1) of the Advocates Act, 1970, and‘
the Taxation of Ccsts ( pveals and References) Rules, S.I.-
256-6 and on a number »f authorities which wé neeé not
reproduce. He_argued;tanﬁ since_neitﬂeris.6l(l) nor thp
Rules contain a provision for a further appeal. to be~qu%¢
Még;inst the order of the judge no appeal can lie.

Hr. Nkambo-Mugerwa, counscl fér ﬁhe appellant, submitted
that this court har jurisdiction by virtue of 5,40 of

the Judicature Act, 1967, and section 74 of the Civ?l
Procadure Act and the Civil Procodure Rules“ He said

that the judge's order is appgalable under C.40 r.1(2)

of the Civil: Proc?duie Rulou. -y i N

In our opin1;; the law’ relied on~by Mr. Nkambo-

. Mugerwa is not helpful in this case, The right of appaal
to the High Court against an order of a taxing officer is
" given by section 61(1) of thenka;o;ates act, 1970. :k;iS;B

of the Tnxatlon of Costs (Appeals and Referencea) BulesA
)
|

’lays down the proccdure for lodging suchiappeal,

] Jeection 21 (1) .../5



,Seciion 61(1) of the-Adt.and the Rules contain no’ provision

', for & further appeal. The questian“then is has the cb&ft

~

_ jurisdiction in the abSence of such provision in the Act

: . .
and the Rules? The question whether an appeal lies from

a decisicn <0 i Figh Court cn a maticr rthat goes

before it froam zn extra—judicial authority which is

specifically madc appealable to an established court |
but no further right of appecal is given was firpst
I

considered by Viscount Haldane, L.C. in National Telephone!

Company v. Post Master General /i 137 A.C. 546 where at

p.552, he saiu:

"Jhen a question is stated to be
referred to an established court
SR “ without more, it, in my opinion,
imports that the ordinary incid.:nts
3f the procedure of that court are
to attach, and. alsq thpt apy general

right -~ .1 fr 4 its decisians

likcwise :ttaches',
“This decisiop has been apnplied to & number of cases in
Bast Africa, but two divergent streams 0f authurities
exist in EBast Africa steming from that decision. One
‘Stream of authorities (whlch follows that dec151on)
holds that an appoal lies to the Court of Appeal only
f when the judgment of the High Court results in a decree.

Sce: Sheikh Moordin Gulmohamed v, Sheikh Brothers Ltd,

1195}7 E.A.2.A. 42 2nd Cawasjee Dinshaw Bros. {Aden) Ltd.

v. Cawasjee's Staff Asscciection /19617 E.i. 436; so far,

L

‘there is no conflicting decision in this.respect. The
other stream of authorities holds that an appeal lies . C -3

"t 'where such Judgment res ults in an order, Sen; East

- African Railways end Harbcurs Yt Wi robi City ~“wneil’’

/19707 E.A. 336, This stream of authorities is not
. universally .../6



- 6 -
universally acceptéd in East ,ifrica, because some other o .cilu
decisions hold that such corders are not appealﬁblel

See: Musa Mubiru Luwala v. The Ccllector for Western

Uganda Railaay 3¥tens§bn JI3S7 il 8%8;x'wf are ﬁ:t,
] ok Iy I oo o s

in the prééénf'éaée,:%%%:erncd with the decisions in
the first étroam of authoritics. . N~

The cases which hold that orders madé by the High
Court in a patter that goes before it from an extra-
judicial authority which is specifically referred to it
by some statutory provisions are not appeal&bla comprise

~

Mityaxa Ginners Ltd. v. Public Fealth Officery Kampala

Zi95§7 E.h. 339, The brief facts of that caseg are that
the appellants occupied a cotton-buying store belonging
to the Uganda Goverﬁment. When served by the Medical
Officer of Health with a notice under s.61 of the Public
Health ict, requiring them tc censtruct two latrines,
becaus¢ 2 nuisance had arisen from lack of sanitary
accommodation, thcy objected- that the work ;hould be

g LY P oo
done by the owner rath®F than by & licensee and that

to comply would involve trespass bn‘land owned and

occupied by others, They, accordingly, appealed under
5.132(3) and (6) of the Act, to the district court,
Hengo,where their appeel was dismissed. The wppellants
then purported to appeal to .the High Court, but the
respondeht’successfully argued ;hatino appeal lai.

On further appeal (to the Court of hppeal) it was
concedcd that nu right of appeal could exist, apart
from statute, and that the ict made no provision in
this respect, but it was conten?ed that this wyas a
civil appeal cnl the Civil frocedure Act and Rulé;
made thereunder permitteld such ap appeal. It was
held t: .t since the appeml to the distriot co'rt

W ¥8S Not ...
-l v /7




was not'copmenced in any manner préqcribodhbiﬂRulee to

regulate the précedureuofAcourts, £hc Fppbbi"kén not a

suit and the decision qf the ﬁégistrat; waFlanAorder,

that if the order wasiappealagle at all, gf was’ so .

under s.77(1) of the Civil brogedure Act,‘put-thut'ﬁha

crder waz not within Dny.cgtr;Jries referred torin 0,40
- . . ! a -

r.l and abcordinglf‘no appeal lay.: The court considered

the case of shéikh Noordin Gulmohamed v. -Sheikh érothers

v

Ltd. (supra) and distinguished it on the grounds that it

dealt with an appeal from the Suprecme Courts to the Court

. S . .
of Appeal arnd the ‘Becision of the Slupréme . Court was a

~

decree dnd not an order. This decision is qifficulf to

——

reconcile with the decisionn Mansion House Ltd. wv.

-

Wilkinson to whidh'We"Wiil refer. below in this judgm}nf.

. The ‘second case is that of Musa Mubiru Luwala v. The -

Collector for the Western Uganda Railways Extéhsiop‘é19597
E.A. BB, There, the appellant, bei_ng‘ hdib_‘égt%:‘-fied- with
the compensation awardé& by thé Collector;hreéuireduthe
collector to refer the matter t; the court' specified in
section 18 of the Act, as a result of which the reference
was heard and an award made by the Chief Justice of Uganda.
From this award:the appellant sought to apbeal’hgaih‘ﬁut
the respondent objected that the Court of‘Appeai'hbq no .
juri;diction. The'qoﬁrt held that the award Ey'fhé High'a

Court was an ofden;and not a decree.pﬁt.thaﬁ‘it wag not

an order withip s.7? of the‘Act nnd,'accprd£ngly, wééf
not appealable.-. jé the High Court 1n‘héariné.the
reference was exercising, not its ordinary jurisdiction,
but a special jurisdiction, it would apéeé;itﬂat the
decision arrived at- can be supported op the ground that

it fal’ - within tHe principle af the Rhnéoan g-oup of

authorities as exﬁluincd in CdystE Dinéhéy & brothers

(Aden) Ltd. v. Cowasjee's staff aAssociation (supra).

Thoe opposite .../8



The OppOQLte stream of. authorlties hold that an

order m Je by the ngh Court on a. reference mede to it
by some statutory provision is appealable. The most

recént case is East African Railways ard Harbours v.

Haircti City Counchl /lO T.h. B34, That was a

H*— [r\

seieroince to th %L"h Cu of Kenya on a question of

lav by a Valuhtion Comuittee under. the Valuation for

Rating ict. 7TPhe appellant being dissatisfied with the

High Court decision appeal%d to the Court of Appeal and

the objection was that the Court of Appeal had no jurise
dictian. ‘But, tho Court, following Sheikh Noordin

Gulmohaned and Cowasjee Pinshaw & Brothers .CASES, held

m——
'

that it had jurisdiction and that lan appeal lies to the

T

N | -
Sl .
.Court-of Appeal from. suct decision of the High Court with
__._/’—____,__/——-——‘,———-' 3 N N H e ———————,

leave, The sécond and earlier case isythat,oihﬁansion .

——

House Ltd. v. Wilkinson /I954721, ®B.i.c.a. 98, 1In that

case the court was moved by the-liquidatcr to restrain
the landlord from proceceding with distress proceedings.
*On appeal, it was argued that 1f progcedings be instituted

outside the Civil Procedure Act and Ruies,‘phen orders

made therein cannot be appealed unless & right of appeal’

is_expressly given by the special legislation. Sir

Newnham Yorley, Ag. P. thought leave was not necesséry.
In his brief\ judgment, he said, at p.1lO4:
I will only add e fow words Qiph

reference to Mr. Khanna's submission ..

(40 .

" (bhuphat; if there can be proceedings
instituted outside of the provisions
of- the Civil Procedure Ordinanco and
Rules, then Orders made therein -are -
not appcalabic unless a right of appeal
is expressly-given by the Bpecial o

1aglslation A.../9 o
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legislation under wﬁich proceedinah L 7‘:.5

“ -
H T I

are institited,n "" o oy R

. . | ‘ ; . PR I SN

e

Both these points are answered by sectlou ?9(b) of
the Clvil Procedure Ordinance WHlCh clearly congemplates
that Orders can be mace under a special o local law and
not under the Ordirance. It a’.s prévideaﬁ that the
provisions of Part VII rclating to aﬁpeals from original
decree shall, as far as may be, apply qq §uch orders un-
less some diLfercsg p;ocedure for appeal is p;QVlQedfby
the spécial.or local lzw. This means th?t ihgn such an
order is made by the Supreme Court an appeal will lig
as of right by virtue of section 66, to this Court.®

Wit respect, we think ?his is a qlgaf exposition

of the law regarding this appeal. .Sectfons ?9(b);and

66 .Y the Kenya Civil ProcedureiAcc referred to in Mansion

EEEEE_ELE; are similar in zcous to our sections 32(b).and
68 of the Civil Procedure Act. ~Under §ec§ion.68 an appeal
lies aslof'righ; from the orders of the High Court, not
made under the éivil Procedure Act (as in this case), to
tbe Cougt of Appeal, Section 32 provides that the . f.‘
PTOViSiOAg of Part VII of the sct £e1ati§é to appeals

" from origlnal decrees shall apply to orders of. the

i B

High Court made under sectiorn 68 unless some different

.procedure for appeal is provided under any other 1a'3_'

In our opiniqn, these sections confer a right of appeal ;--

to this court against orders made by the High Court in};--
a matter which is brought to it oy some statutory ' -+

provision unless the appdcl ic specificglly excluded

'

l
i
"L
by scme special lsgislation cor uUnless it can be, brought :

within *“e principle laid duwn in the Rangoon group of

authoritles. _This caz- fulls in neithir of the wo |
o [ - .o ‘ e e R )
R . exceptions; +. .. /20 .

’

.



. period exclulced ty 0.47-r,4 skauld have Yeen taken

.o ' 1
.into amccount sincc the Advocates  Act 1is silan; on~w T

“ in the lower court, although he was faced with a

exceptions; accordingly, an uppAal 1ieu as, or righc and
thia court has gLrisdiction to hear tbq appeal.,_‘

$ The second prelimindry objection TuLsed hy ¥r.Kayondo
{s that the appellant should not on appeal be permitted
te railse & new voint of low wnxch was not argued before
thc lower court:: This: object{on was prompted by the
appellant's flrst ground of appealhthat the trial judge
errod in law lﬁ‘not holdtng that in computlng the time
within which tl.: appeal should have‘been filed the
provisions of 0.47 r.& should have been taken into
account. This poink was not argued in the lower couft.

The appeal before' the High Court was. by Chamber

Summons; it stated that the appeul was brought under

scctlon “61(1) of the Advocatés ict, l970h and rule 3 otf

. the Taxation of COSts (Appea) and ReferenceB) Rulea

(S.7.258-6).. . Section 61(1) of the Act provides that a
person affectéd by-aﬁ order of a taxing of!icér made
under the Act or any regulatlons made under it may appeal

within *hirty duys to a judge of the ngh‘Court., The

‘ appeal 'was, however, filed 8 days after the time preecribgd

by section 61(1) of the AdVOyatES Act had explred and

although the judg%“in txtend:ng the time 'ithin which to,

appoal did not give a fixed date withln which to file the
appeal, it would aqpear that the apr=al had to be filed

within thirty ‘ays prescribed by the hct. ‘But, the. ..
appellant :ow argues th -t in computing the 'time the

S e

- RO X . G ,:/ .‘._-l:"
that point, As the appe?lant did not argue this point

[

. A
gimilar objootion, should he bu allowed to raiae it'noy?

ok i

Whethor un w..../11




Whethar an appellant cam, ‘on appeal raise a new

point of law pgot arpucd. ‘hoforeé: the 10'er Qourt is a

——

matter for the diserefion of the nppellate court: There

e =

are. settled rules whlcn govern. th% exercise of such
|-

discretion, In The United (Markatirz Comrary v. Hasha-

I
|
I | i
Hasham KNara /1902/ Z.he 270, . Privy Council c=zsze, tneir

Lordships held that zhey wolld not depurt frow their
prncticu-of rofusiny to alle 2 polmt not tuaken in the
courte, below to be argued Jhless they were satisfied
that the evidenc. upon whiach they were aékcd'tc deciie

established beyond doubt that the facts, if fully

investigated, would support the ncw plea. See also

-~

Overseas Finkwice Cofporation‘Ltd: v. The &dministratcy

Genmerel-/19427 9B C AL 1. Iﬁ'Ténganyiké Farmers

Assoeiétfoh'Ltah'v.*Unyamwezi‘DeVelopment'Cor?oration

Ltd., [I9607 oKy 620 it was held that an- appellate
court:has a”discrctioq to allow an appellant“to ‘take
a new point-oﬁ:appeql if fuli just%ce cad-be ddne to
the parties, provided that;the ccué: is satisfied that-
the ‘matter had then proreri& pleaded or that all the
facts bearing upon the new poiét had been élicired in
the cougt belcw. See: The Tasmania /16720715 A.c. 225,
In short, the test which eﬁergés (rb@‘thesc decisions
and from ;he decisions quaoted by”counsel_ig that the
e ' |
Court of Appcal ought only to decide in favcur of .an
appellant on a ground there ﬁut’?a;ward for the first
time, if itﬁhe“s;tisfied beyond‘alhbt; first, -tzat it
had before it all the facts bearing upon the mnew
contention as completely as would have been the case
if controversay had arisen at the triel, ;nd,_naxt,
that no satisfac;ory cxplanatlon coxid ‘have been
offercd, by those whose conduct is‘iﬁpugnéd if abp

obportunity ceaes/12



“

opportunityffor an epranation had been utforded them

in the witneas box, Sce: The Suprome Court Practice 1976

vol. 1 p 867. o o ' l':f:

In this ‘case the now posnt of law put’ forward for
.the flrst time is whether 0.L7 r.ﬁ should be used ts
computg the tine uLthin which thne appeal had to.be:-
filed.  The questicn wbether 0.47 r.b applied depends
¢ntirely on the const ructxo" ol the- r&le as applicd Lo
facts which are not in Jls;utcf If thls ppxnt-had e en
put  forward in the lcower Cuu”*; Bd evidencé would have
ceen led or even requirec ty the lower court to decide
the point, The judge would have rgi;éﬁ on the submissions
vl counsel to decide it. .¥We, in this court, are in as
sood a position to form our own conolusionaﬁfiai .bearing
the ergumbnta on both uldes as the judgﬁ woqld haVe been
had the questlon been argued before him..,Seex Donaghey

v. O'Brien & Co. /I?fé? 1 %.L. R. 1171, We, therefore,

allow the appellant to argue his appeal on fhitheq:point
of law, o . B ) ':fo.ﬁrz}

The new point now raised involves thé ¢onstruction
of 0.47 r. 4. This rule provides: . ]
__——-—-—"/ \ .

"Unless otherwise directed by ﬁhe court .
the period between thei 24th day of~ nit

December in any year and the lSth day;_.

of January in the year followingy bgbh 
days inclusive, shall} not be reckoned

in the computation of the time appointed
or allowed by these Rulés for amending,:
delivering or filirg any pleading o‘;

for doing any other act; ‘ M

to any applicatlon for an inter m

inJunction. or to any business" classified '

by the regi%irar or by—a mag1strate'5
s

or subordlnntc court as urgent"



-1 -
: o |
“A glear reading of this rule . xndicatea that the computa-
tion of time. appointed or allowed by O. 49 r.k for amendlng,
deliveryng or filing any plcad*rg ‘ord for dcing awy Lther
oct is applicable only to tne "lee appointed or allowed"
by the Rules of the”Civil-Pnocedure. since the time in
question was na% appointed eor u‘lowcd by the Rules of
the Civil Procedure, 0.47 r.4 would nat apply. This
submission is, accordingly, rejected.

The fifth objection relates to the appeal before tha
High Court. It was ﬁhere contended, and the samg éontention

| -
has Been advanced in this Court, that the appeal‘should be

© dismissed as there was no formal order éxtracted.- This

——

objection was dealt with and rejected by the learned Judgo,
quite properly, in our view, He held that the appeal in
the High Court was in order as it complied with the

procedure laid down by rule 3 of the Taxation of Costs

¢

(Appeals and References) Rules. (S5.1.258-6). Wwe .
respectfully agree with him. We see no merit .in ﬁhié

objection. _kfu_ C R

The h4th objection is fhat the abpellant-cannot

recover the costs vdluntarily paid by him should the
il A0

———

appeal succeed and the taxed costs are reduced,  We ask
ourselves why not? We were not told the law which does

prevent him from recovering these costs. -The l?érned

author of the Supleme Court Practice, 1976, volll, at’
I

p.931, stated the law as follows:=~ i

.

A plaint1f£ who succesafully sues to

set aside a Jjudgment wrongfu%ly obtained
against him in a former actibﬁ is entitled
to the costs of the, fo:mer action as wull
as thosc of the aotion of’ feview

Sturrock v. Littl;;phn (1898) 68 L.J.

G.B. 16)".

In  Holdar el /1h

oo RS



- 15 -

held in a” numbcrso[ cases., Any aerviceloutside the time
Ao J
prescribcd by tho rule is bndv A aimiler situation was

)

considered in the case of Ngoma- v. Mathayo and Another,

Civil Appeal (B.A.) No., 55 of 1975. In that case the

[

recerd of appeal was servel on the respgndents <t of

(SR

time. The respondents asked the cou:t thax.the appeal be

|
struck out ag incompetent) and the appellant asked the

- E

court for 3 cufficicnt extuu51oq ol timeto:validate
the service but he was unable to give sufficient recason

to justify the exercise by the court of its discretion

to extend the time., He submittc@, however, that in the

absende of anf prejudice cau§§d by the delay in’effecg;n&

ssrvice and as t£e matter waﬁ purely.procedu;al and not
:ibf substance, it would be a denial of jusiica nat to i

"‘grant tho' extension, the former Court ?t Appeal rejbquq¢

:thia submission, uft said;:-

""Ye have consicerable gympathy ....
and arc reluctant to exclude an
appellant because of the' progedural
error on the part of his advocate but
we ‘congidar that we are'bound by the
docision of this Court in qhe case of
Shah Megliji Ltd. Shah Nhan}i Nehii .
Civil Apveal (E.A.) No. .51/53. (Unrepo»ttd)._
It follows that ln‘our opinion ve haw ;

no other courue-open to- us than to - '
dismiss the aplullant's application_
for extension of time . ’

In this case, leave to serve the record out of” time was

necessary but it was not asked for. Whi}e we thlnk cgun;el

’

is not to blame for ‘the delay, be hes giveh no explanatlon

.

Why he aid not’ ‘consider it necessnry Fo apply for extension
. ; 11 .

a ’of time to validate the serxice s in Ngoma'a case (supre).

.

In the circumstances, we have no alternatlve but to hold

~that the survice was bed in law nnd that the appeal should

-7 ko struck out. S ‘./lé



Jo 'aroraor (supra). Although thls issue vaa not raxsed

in the hlgh Court or beforé us, it is well vstablished

that a ¢ourt hes no residual or 1nhercnt Jurisdiction to
S 0.

to enlarge. a ﬁg{?@d'df time laid down by statute. See:

Osmea v. United Tndia Insuraace Col Ltd., /15687 ©.a. 102

at p.1Ch and Pritan Kaur v. Russell & Sons Ltd. /19?37

1 All E R. 617 at P 622. Consequently Manyludo J's crder

extendLn@ the txmé w1th1n which to appealy several months

after the expjry of the stafutory périod, was made without
jurisdiction, It is a nhllity{and must be set aside. It

followg,.therqforc. that'thegaﬁpeal thch was hgar@ by .

Khan,4g.J., was incompetent. . S .
We would dismiss"this appeal belng itself incompetent

!

.without mgrc,dbut there ‘are serious matters whicb vitiate -

the order of the tuxing officer which’ must be dealt with,

. |

These aru,~

1.. It was - submittaed that the 1nstruct10n tee awarded by

I

the taxlng officénhwaa based en an 1ncorrect value of the

r

... Buit, e, .agree with this submission. : The value ‘of the suit

-|l

was improperly assessed. . As stated-at: ‘the beginning of this
" . - Ll

PRSI

»judgmant,&ihgléppqllént had alleged anreach.of cdnt;act

i whereby he ﬁns to supply 300,000 TvShirts-éséimut;d at

5performance or, in the alternatlve, general damages for

Exh. T-n-)| vas a Iundamental error of pr;nciple, and it;

. 1ed to an inflated Iigure of 3hs.18 97). \/- on which

Shs. ll 9?5 OOO/— and iprayed for an‘Drden for spec1ric

'
i

broacl of contracﬁ. -Thus the value of the sult whlcb uas

»

'arrivod at hyfudding shs ll 975 OOO/— (the cost of - T Shirts,

LN

and Sbs. 7 OOO OOO/— being the general damagea whicb-

gounicl fur the appellant estimated would. have been avarded o

had the actlon succeeded. (See- letter dated 23/1/?9, ;'1

At

S

ps

the ins r.ructibn feo bLI'Shs.l 900,000/~ v)as largely based.

In OUr ..esse./17 :ﬂ



' U
In our opinion the figure OL Shs.18,975,000/- does. not
and cannot repfesééf theival?e ok the suit. As the claim
{or general damages for the]br;ach[of contract was 1nvthe
altcrnétivé}'ic éh;uld not Auve'bebn added to the cost
‘of production of the T-Shirts to assess the value of the
suit;"Anothér-reasén for not ‘adding it to the cost of
pfgé&é;ieﬁ ﬁ;ia§é§$$ théEQSiﬁe ofithexéuit is that the
estimaﬁe?ﬁfigi:ﬁlof‘5h5.7,QOOhOO6/—?Més,illuéory and

decaptive as the court could have awarded less or more

'

than that figure as general damages. 1In any case, we do
not see how unliquidated damages -could be added to the cost
of_pr§ductidn to form the total value éf the subject matter.
Accordingly Sks.?,000,000/- should be excluded from the

value of the suit. ‘ O E

2, -The mode of{tgxqtion groceaded on_ipong p;ipg?plgs,
totally ignoring_thgiprOVisiohs of the Yaw gbverping\the
fﬁ;ation of costs. 'Accordiné té Schedule VI to tseﬁ
Aoncates (Reouneration and faxation of Costs) Rules

(8.1, 258-6) an instruction fee to sue or delend .a suit
.whpre the. subjéci.matter of'ths‘auit exteeds Shq‘EOO.bCO/—
1s_Shs. 5,000/-. Aithough under the first p'rovis:\clil to. the
sald Schedule a &éxing officerzhas,d,digcxeationL.by -
"tak;Qg into CQ::ideratiopitélevant ha;terg. sucn;aa%tha

" amount involved, to vary”in either ;1recéion the prescribed
Scale.fee, as was held by the Yigh Court in Patel v.. '
.. Barclays Bank £i95?7'E.A1‘99u;“he iéﬂnot-entit}eq to -
. completely .ignore, as was done ih‘thg present case, . .
the legal scale. = v ‘ ’ P 1' . :'
In awarding Sﬁs-;,900,¢00/—. which 'is more than 0% .

of the valuc of tHe:suit.;the'taxi;g officer uctedw?ontrary
to the préﬁ{gibns'df Schedhlé‘VI. This award is_exéess&@e{

it was-described by Khan,Ag.J. as highly unconscionable,
’ oprressive .../18

‘



oppressive and penal. Afrthe reqhest 6: bdunsel for the

appellant, Khan, Ag J.,re -assessed it‘at Shs.87,375/-, He
calculated the lnstructlon f%g at‘ihe ra?e of 1% of the .
value of the suit vnlcn hn nolid to be Sh; 17,475,000/-.
I% of the value of thc suit ylélded Shs.l?h,?SO/- which
ne reduced by half in order to get a_gum of shs.87,475/-,
because he did”d;; think coun;el did dgep research as
alleged, Couﬁsel for the appellant has‘éskcd us to award
this sum, |

With respect, the meEPOQ of taration adopted by the
learned judge §k-nat the ‘mode or taxation laid down under
Schedule VI, . ‘and it is not. approved by the varioua decided
cases we have consulted. Accordlng to the decided,casea.
the taxing officer sbould in taxing a bill, first find
the approprlate scale fee in Schedule VI (sometlmos referred
to as the basic fee); next, he shouldi;qnsider whether that
basic fee should be iucreaséd?br réducedut He must givd
fredsoné‘fof dedididgfﬁggt‘theibasic fee sgouid:Sd;ihcreascd

or decreased. See: Arthur v. Nyerl Electricity Underta ing

/19617 B.aA. 492 at p.494. When the taxing o[ficer haa ; R

decideg thut the scale fee ‘hould be exceeded, he doea ; : / ;

E not arrive at a figure which he awards by multiplylng the d_l

';w increasinq or decreablnb it.;"_ o ' .l,

t

scnle Iee by =a multiplication factor, but places vhat he

con31ders a falr value upon the work and respon31bllity

B
i ey
FREN

invqlved.“'s ﬁteel CUnstructlon and Petroleum

Engincerin; (F.A ) Ltd. v. annda Sugar Factory Ltd

[19707 E. A.Alhl at p.rbh F‘, Lastly he taxea the'i-'i_

v

Followxng this mode of taxution, the basic tustruc-"
- A AN iNE

en- doubleu. as in Diocese of Nyeri v, Kibe P

PSRRI . N ‘ . N N ”

; C L9

N
Les Lt s M

tion fee has ho
LD :



“the gr und-

 the learned judge said, : N

“that 1t must havo $gen arrivai at unjudicially ‘or on

; wrong princ&plas.

- 19 -

/19?“7 E;Aﬂ 48, In Arthur's. caso (Bupra), the basic fee

was 1ncteased four timos. In both caspa the CQurt-or

y 1 W) i 4 4
Appeal retused to reduce th@'taxing of icer's award on

thab the awards ware not: manifestlj excessive,

But, in Steel & Petrolcum (E.i.) v. Uganda Sugar Factory

(supra), ‘the Court of nppeal'did intervene with the ‘award

of the taxing officer. In' that case the\successful
plaintirf got judgment with costs on thb‘higher scale

to Le taxgd on the basis of an ﬁnstruction fee mésessed
on Sha.201,0C0/- the appellant.company-claimed an
instruction fee of Shs.44,092/-. The taxing officer
awarded only Sﬂs.27‘000/—. d; appeal, the High Court

judge further reduced it to Shs.15,000/-. In his order

"..s.00. the basic instructions fee -~

on $hs.201,000/-~ is Shs.5,000/-. The
taxihg @fficér iralsed it ‘to 'Shsi27,000/-
which is S.4 times the basic figure ....

It is not known why the taxing officer =

cm
[ .

adopted a multiplication factér of 5.&> il

'

He accordingly reduced the award to Shs. 15,000/-. The

Court of Appeal neld that the taxing officer had improperly

assessed the instruction fee but that the.learned -juige.

erred in principle when he'attempted to nnalyse the ;axing

~officer's assessment and himself to re-assess the instruc-

4tion fee .on the basis.of formulae. It rgmittod the matter

to the taxing o.ficer for assessment. On the.other hand,

‘the basic fee tan be reduced. 1In Elmandry v, S&lam /19567 .

23 E.A.C.ha 313, ‘the Couft?qfﬁhppqai,'onnftfyowﬁf@otion.

reduced the'inétruucion.Tee Which-had'béch‘téxed in the

Sypreme COurt as 1t conszdered the award 5O unduly high

‘1 -
$ .

In theﬂ....,/ao‘



hsve done was to take tho basicvtee (wbich is 5 /000/= 5

and place what he considered_awiair value upon ‘the work '

.donc having regard to the,mature ahd importance of the

case, the amount 1nvolv0d an he Tall dn the value of

aoney. For these reasons we cannot approve thé assessment

: | : :
of Khan, Ag.J. . | SN

Th% practice which has grown in thy chaibers of the
taxing. officer of awarding 10% indisc&iminatefy; without

having regard to the basic scale fee;*is wiihéﬁtTQanl

sanction, It cdmplgﬁélx:ieh&
W)
mode of taxat1on lald

ﬁﬁgiiéga?}scale’and the

It 18, “to-say

wthe least, illegal. It mus* be diacontlnued.u; R S

The last question" 37 jff this court can‘interfere

B Salam (aupra)..

cohtravenes SChcdule VI,

Secondlyf; AenaviSwno,douht that the-auard

’and as suqh”it is ilyegal. A Court

::,H is iIiegal.‘ 'AS Donaldson,J.

poLntod out in Belvoir Finente Co. Ltd. v Harold G Cole Ltd.

(19697 2 All E.R. 9oL at 908' ;x;ggality,uonce brOUght to the

>

the *itlgﬂnﬂE muy not take itl_

An nward of Shs. 1 900 400/- which islmanifeatly excessive

: n :
and contrary to law hm)unts to an inju tica to the appeliant

and musk, ke interfored with. xhc court’ iu enjoined Py

section lOliof the Civil Pﬁocopurﬁ Qct in the cxercise of
T ' its iﬂherent . ./21



|

taxing of.ic:r's award of .3hs.i

906, 000/¢,

1
Aftec giviag s:ricws consideration to the question of
’ ‘\ AN v
remitting the case to the taxing officer for'a re-assessment

of the instrucziicn reoe, we have dccided, in tbquqif?umstances_
o ST

of this casc wa2 <n order to avoid further costs, to deal.

with the natier ourselves by vintuéfcf:the'poé?n'veétéd'iq

'
'

the Court by section 90(2f1054€he Judicaturé ACt. ‘Aithdugh
) : D
the sult was-not tried but was struck ou}y on a technicéal point

after the close of the pleéd{ngskuwe:axo'satisfied that

.counsel for the respondenp[is {ktiiled to claim more than

.

the basic instruction fee, of Shs. 5,000/- becausé-(l) he

did some serious work in preparing the defence priﬁr to.the.

. * v i '
suit being struck out, as the written statement of the

application to strike out the suit. clearly show; (2) the

" amount involved in the suit is very largé according to the

plaint, being over Shs.11,000,000/-, and (3) the fall in
the value of money,.

Bearing in mind the principles enunciated by the’.

. [
* Court of kppeal in Premchand Raichand Ltd. and Another ve..'"

Quarry Services of Zast Africa Ltd., and Others (NQ-3)11?9§71

I
E.A. 162, namcly; o . . TR
W L
(a) that costs be not allowed to rise to such

iy

a level as to confine access to the courts

to the wealthy;

! (b) that a successful litigant ought. to be
fairly reimbursed for the costs he has

had to incur; , S

(¢) thet the general level of remuneration of
{
ndvocates must be such as to attract recruits

to tne profession; and : : . =

(d) that so far as procticable therc should be _

‘e the nwards made;
consistency in veiese/22 0



respondent's advocatis. xccordxnle\the total i1l of “codth

is varied from Sha 1.30.,759/~-to Shs. 5?!739/;. We award

o

Ve

the costs of thlu appe al to the respondent, thh,a cortlficate
for two counsel. Any moncy alreadg péid as. cos%s pursuant

v N 1l ;. g . .

R . | e .

- to the order of the taxing offider, in excess of the costs

o : i 1
as varied, must be;refundEdLu P2 e
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