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IHE REPUBTIC OF UGANDA

IN THE HIGH COURI OF UGANDA AI KAMPATA

tAND DIVISION

Mtsc. APPUCATTON NO. 792 0t 2022

(ARTSTNG FROM Crvrr SUrr NO. 208 Ot 2022)

ENG. LUBEGA TWAHA YIGA APPTICANT

VERSES

RIIA WATIGO

WAI.IGO ANDREW BAKIKA

WATIGO ALAN DAVID WUNYI

SENKAIUKA BARBRA WAIIGO (Suing os Adminislrolors of lhe Eslole of the

BEFORE: HON LADY JUSTIC E NABAKOOZA FTAVIA. K

RUTING

l. The Applicont moved court by woy of o notice of molion under Seclion 5

ond 98 of lhe Civil Procedure Act, Seclion 38 ond 4l of lhe Evidence Acl
ond Order 52 Rules l, 2 ond 3 of the Civil Procedure Rules, seeking orders

thot; -

a) Civil Suit No. 159 of 2022 is bolh on obuse of court process ond boned
by low due to the existence of the judgment in the Criminol Cose No.

l3B9 of 20.i 6 in the Chief Mogistrotes Court ond occordingly the suil is

dismissed.
b) Civil suii No. 159 of 2022 is time borred ond is dismissed.

c) Costs of this opplicotion be oworded to the Applicont.

2. The grounds of lhe opplicotion ore conloined in the notice of motion ond
supported by on offidovit deposed to by Alex Kofero. The grounds ore thot
the l,t ond 41h Respondents initioled ond teslified in Criminol Cose No. 1389

of 2016 ogoinst the Appliconi in the Chief Mogistrotes court ol Mokindye
on counts of forgery of o judiciol document, uttering of o folse document
ond froudulent procurotion of o certificole of tille for lond comprised in

Block 272 Plot 35 controry to Seclion 190(1 ) of the Registrolion of lilles Act.
Thot the Applicont wos found not to be lioble but the some ospects of
forgery of o judiciol document ond froudulent procurotion of o certificote
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of title hove been ploced before this court for odjudicotion. Thot o
compelent court hos olreody pronounced itself on the soid issues ond the
judgmenl hos never been oppeoled. Thot the instont suit is o disguised
oppeol with the effecl of ollering or confirming the decision of the Chief
Mogistrotes Court.

3. The Respondents opposed the opplicotion lhrough on Affidovit deposed
to by the 4th Respondent, with writien outhority from the ln, 2nd ond 3rd

Respondenls. She ovened thot they ore Administrotors of the lote Abrohom
Pellew Nkolubo Woligo whose estote comprises the suit lond ond ore in
possession of the originol duplicote cerlificote of Title to thot effect. Thot

the Applicont hos never been in possession of ihe suit lond but the
Respondents. Thot the Respondents leornt of the froudulenl octs ond
illegolities commitled by the Applicont ond his co-froudsters in eorly

October 2014 on informqlion from the occuponts of the suit lond ond upon
inspecting the Register ot Wokiso Moilo office. Thot the Applicont wos

owore of his predecessors' froud ond the Respondents' inierest in the suit

lond but tronsocted on the some to defeot the lotter's interest lhereon.

4. Further, thot only porlies 1o o criminol cose con oppeol ogoinst it but
Criminol Cose No. 1389 of 2016 wos inslituted by the Director of Public
Prosecution ond the Respondents were nol porties to it. Thot they hove
never instituted ony suit ogoinsi the Applicont or ony of the porties to the
heod suit in respect of the suit lond. Thot the burden ond stondord of proof
ond remedies sought in criminol coses is different from civil coses ond the
remedies sought in the heod suil, could not be obtoined in the soid criminol
cose. Finolly, thot Section 38 of the Evidence Act cop 6 or ony other low
does not bor the heod suit or this opplicolion.

5. ln rejoinder, the Applicont overred thot he hos been in possession of the suit

lond since 2014; ond ihot he never porticipoted in ony froud while
ocquiring the suit lond or been owore of ony froud. Thot the Respondents
need not be porties to the criminol motler for this suit to be boned by low,

ond the burden of proof in both criminol ond civil moilers is on the porty
olleging presence of the olleged focts. Thot hod the Applicont been
convicted by the lower court, the Respondents would hove gotten the
remedies sought in this suii under Counl 5 of froudulent procurotion of iiile
controry to Section I90 of the Registrotion of Titles Act. Subsequently, thot
the title ond nome of the Applicont would hove been concelled by the
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lower court ond the Respondenis would opply 1o this Court for

consequentiol orders to thot effecl.

6. During heoring of the opplicotion, the Applicont wos represented by M/s

Oketcho Boronyongo & Co. Advocotes while the Respondents were jointly

represented by M/s Nexus Solicitors & Advocotes ond Noijumo, Nokolule &
Co. Advocotes. Counsel for the porties filed written submissions which I

hove considered.

7. The following issues were roised by the Appliconts' Counsel for
determinolion by this court; -

i. Whether Civil Suit No. 'l 59 ol 2022 is on obuse of Court process ond
borred by low due to lhe exislence of the.ludgment in Criminol Cose

No. 1389 of 2016 in the Chief Mogistrotes Court of Mokindye ot
Mokindye?

ii. Whether Civil Suil No. 159 ot 2022 is time borred?
B. ln his submissions in reply, Counsel for the Respondents roised o preliminory

objection obout the volidity of the offidovit in support of the opplicolion
ond rejoinder. He orgued thot the offidovits sworn by o one Alex Kofeero,

on Advocote in Okecho Boronyongo & Co. Advocotes who ore the legol
representollves of the opplicont offends Regulotion 9 of the Advocotes
(Professionol Conduct) Regulotions S.l 267 -2.

9. Thot Reguloiion 9 (supro) provides bors on Advocote from oppeoring in o

motier which he or she hos reoson to believe thol he or she will be required
os o witness; except on o formol or non-contentious motler. Counsel

orgued thot the soid odvocote is nomed os the l't witness on the
Applicont's summory of evidence which is otioched on the opplicotion.

l0.Counsel further cited the cose of Henry Koziro lwondoso Versus Kyos

Globol lroding Co. Ltd. Misc. Appln No.865 o12014, where Modromo J. (os

he then wos) held thot "ihe regulotion bors on odvocote who moy be
required to oppeor os o wilness to give orol or offidovit evidence in ony
confentious cose or motter from oppeoring before ony court or tribunol
heoring the motter.The regulotion is permissive on one port ond mondotory
on onother porl". He proyed thot the offidovits in issue be expunged from
the court record for viololion of the legol provisions stoted obove.

I 1.ln reply, Counsel for the Appliconl conlended thot the soid Regulotion hos

been misinterpreied. Thot the Regulotion bors on Advocote in his individuol
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copocity io oppeor or be on record in court or lribunol in o motter he hos

reoson to believe thot he will be required to testify os o witness. Thot in the
inslont motter, o different odvocoie lSeninde Sood/ oppeors or is on record
in court ond onother odvocole (Alex Kofeero) swore the offidovit in supporl
of the opplicotion though both Advocotes ore from lhe some low firm. Thot

the impugned offidovits ore properly sworn.

l2.l hove considered Regulotion 9 of the Advocotes (Professionol Conduct)
Regulolions Sl 267 -2, which I sholl nol reproduce. I hove olso opprecioted
the decision of courl in Henry Koziro lwondoso vs. Kyos Globol Troding Co.

Ltd (supro). but I find it distinguishoble from the focts of the instont cose.
I 3.ln oddition, I note thot in Ugondo Developmenl Bonk vs. Kosirye

Byoruhongo & Co. Advocoles, SCCA No. 35/1994, the Supreme Court
guided thot on Advocole who finds him/herself in such o situotion, like in

this cose, hos to choose whelher to oct os o witness or os Counsel.
Furlhermore, in MA No. 036 ot 2023: The Mosl Reverend Dr. Steven Somuel

Kozimbo Mugolu Vs Mozzi Joyce & 5 Ors, Dr. Justice Flovion Zeijo properly

observed lhot "where on odvocofe does not oppeor in persono/ conducl
of o motter, he/she con depose an offidovit on motters within his

knowledge on beholf of his client, o besl exomp/e is on odvocole
supportinq on ooolicotion roisinct o poinl of low"

l4.ln view of the obove outhorities ond observotion, I ogree with the
Applicont's Counsel thot the oforesoid Regulotion only offects on individuol
Advocote ond nol the entire low firm. ln this cose, the impugned offidovits
were deposed to by Alex Kofero. However, the soid deponent is not the
one in personol conduct of the opplicolion, os per the record.
Consequently, I find thot the deponent is nol borred from deposing to the
impugned offidovits. Accordingly, lhe preliminory objection is hereby
ovenuled. The Applicolion sholl proceed on ils merits.

lssue No.i
Whether Civil Suit No. 159 ol 2022 is on obuse of Court process ond borred
by low due to the existence of the judgment in Criminol Cose No. l3B9 of
20l6in the Chief Mogistrotes Court of Mokindye ot Mokindye?

l5.Counsel for the Applicont submitted thot the suil is boned by Seclion 5 of
lhe Civil Procedure Act, ond Seclions 38 ond 4l of lhe Evidence Acl due to
the presence of o binding judgment of the Chief Mogistrotes Courl
Mokindye in Criminol Cose No. I389 of 2016 thot hos never been oppeoled.
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l6.Thot the instont suit is obout the some sub.iect molter wilh similor issues for

determinotion thot is, forgery of o judiciol document ond frouduleni
procurotion of title of the suit lond by the Appliconl. Thot the remedies

sought in the suil ore provided for under Section 190 of the Registrotion of

Titles Act from which one of the counts in the chorge sheet wos coined.
17.Thot there would be no need of this suit ogoinst the Applicont hod he been

found lioble for forgery ond froud in the lower courl.
l8.Counsel relied on the cose of Core Woods lld Vs Senyogo Mohommed

Mutendq & 7 OIs HCCS No. 67 ol 2010 where Justice Boshoiio sloied thqt:

I lherefore concur with submissions of the vorious Counse/ for the

defendonts thot the present suil is boned bY low under Seciion 5 of the

CPA. The Ploinliff is estopped from seeking lo enforce lhe lerms of on

involid sole ogreemenl by Section 114 of the Evtdence Act. The

Judgmenl in the criminol Court is without doubt o re/evont focl in issue

in lhe instont cose. fhere wos no oppeol ogoinsi if, il stonds ond
operotes os o bor to this suit os o subsequent proceeding in court.

lg.counsel olso submilted thot the I'r ond 4th Respondents initioted ond

teslified os PWI ond PW2 respectively in criminol cose No. 138912016. Thot

the judgement wos delivered to the effect thot the Applicont neither

forged nor uttered lhe decrees ond never porticipoted in the froudulent

ocquisilion of o certificote of title in Block 272P|o|35. Thot the Respondents

hove never oppeoled the soid judgement to dote.

20.counsel submitted further thot the chief Mogistrotes court ot Mokindye

olreody foced the some issues which ore to be resolved in the heod suit.

He odded thot from the Ploint, the Respondents wont this courl to
determine similor issues os it wos in Criminol Cose No. 1389/2016. He odded
thot this court connot entertoin the some issues ogoinsl the some opponent
if ii is not on oppeol. Thot the suit omounts to on obuse of court process os

wos estoblished in lhe Nigerion cose of R-Benkoy Nigerio ltd Vs Codbury

Nigerion PLc sc 29 oI 2006 which out lined circumstonces which give rise

to obuse of courl process, thot is;

o. lnstituting multiplicity of octions on some subjecl motter ogoinst the

some opponent on the some issues or o multiplicity of ociions on the

some molter between lhe some porties where there exists o right to

begin the oction.
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b. lnstituting different octions between the some porties simultoneously in

different court even though on different grounds.

c. Where two similor processes ore used in respect of lhe exercise of the

some right for exomple o cross oppeol ond the respondents' notice.

d. Where on opplicolion for odlournmenl is soughl by o porty to on oction
to bring on opplicotion to court for leove to roise issues of foct olreody
decided by o lower court.

e. Where there is no low supporting o court process or where it is premised

on f rivolity ond recklessness.

f. Where o porty hos odopted the system of forum shopping in the

enforcement of o conceived right.

g. Where two octions ore commenced, the 2nd osking for o relief which

moy hove been obtoined in the first. ln thot cose, the 2no oction is

primofocie, vexotious ond on obuse of court process.

2l.ln reply, the Respondents' counsel submitted thql the determinotion of o
criminol cose or civil cose on the some foct/ironsoction is not o bor for

commencement or continuing either of lhem since the burden ond

stondord of proof, ond remedies ore different. He relied on Joseph

Zogyendo vs Ugondo HCR-0O-CR-CM 003 of 201I where ihe triol judge

relied on the cose of Esso Slondord (U) LTD Vs Nobudere HCCS No. 594 of

1990 ond reiteroted thot:
...why should plointiff 's iegol rights be pegged on ihe speed with which

lhe po/ice corry on lheir inquiries when the ploinliff is the person ihot wos

hurt most, ond more especio//y, when the iudgment in the civil suit hos

no weight to be ottoche d lo by lhe courl sitting in o criminol triol? The

judgment in civi/ suii connol influence lhe iudgment in the criminol cose

os lhe prosec ution in the criminol triol must pursue ils cose, ogoinst lhe

occused beyond reosonob/e doubt.... while in civi/ cose lhe proof by o
plointiff is on preponderonce of probobiiifies......

22.The some court held further thot, "ihere is o cleor dislinclion between civil

ond criminolociions. The civil proceedings determine the civil litigonts' civil

cloims or tiobililies ond the slondord of proof is on bo/once of probobililies."

23.Counsel submitted further thot, the focts in the cose of Core Woods limited
Vs Senyongo Mohommed Mulendo (supro) ore distinguishoble from those

in the present cose since court did no1 pronounce itself on whether every

decision in o criminol cose bors o subsequent civil suil on the some focts.
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He odded thot o comploinont in o criminol cose is free to seek remedies

from the civil court in the event thot the remedies sought were not obtoined
in the criminol court.
Resolulion

24.This opplicotion wos brought under Seclion 5 of the Civil Procedure Acl
which provides thot "ony courl sho//, subiecf to lhe provisions herein

contoined, hove jurisdiclion to lry o// suiis of o civil noture excepting suifs of
which ils cognisonce is either express/y or impliedly borred". Under Seclion
2 (b) of the some Acl, q 'coud' meons, 'anY courf exercising civil
jurisdiction' .

25.Whol is deducible from the obove provisions is thot for o porty to rely on o
judgement to bor subsequent suils, the iudgement must hove come from

o compelent court exercising civil jurisdiclion. This is not the some

concerning the focts before me now.
26.Further, the judgment of the lower court in o criminol triol indicotes thot

judiciol documents were indeed forged. However, the evidence before
court wos insufficient to ottribule the forgery to Appliconi (See. Poge 3 of
the judgmenf/. To this extenl, il is recolled thol the stondord of proof in
criminol molters is beyond reosonoble doubt. os rightly expressed by the
Respondenis' Counsel. Thot is unlike the stondord of proof ot which the

Respondents' will be required to prove lheir cose in HCCS No.20B/2022; Ihe
stondord of proof in thot cose will be on o bolonce of probobility opplied
in ordinory civil coses bul not beyond reosonqble doubt os i1 wos required
in Criminol Cose No. 1389 12016 (See. Kompolo Eolflers Limiled v. Domonico
(U) Limited, S. C. Civil oppeo, No.22 of 1992).

2T.Besides the distinclion in the slondord of proof, civil ond criminol triol differ
in the purpose, os lhe oim ot purnishing offenders while the former oim ot
offering remedies to porties whose rights ore offected. There is nothing thot
bors either of them from toking course concurrently or consecutively in

order to ochieve lheir intended purposes. For instonce, in Bumbokoli Vs

Muhoirwe & Ors, HCCS No. 36 of 1999) Justice Flovion Zeiio pointed out tho1,

"evidence of o conviction in o criminol motter con be used in o civi/

motter". Similorly, in Joseph Zogyendo Vs Ugondo (supro), it wos pointed
out thot, judiciol efficiency will besl be promoted by the expeditious
disposol of both the criminol ond civil proceedings.
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28.1 ogree with the Respondents' Counsel thot the focts in the cose of Core
Woods Limited Vs Senyongo Mohommed Mulendo (supro), ore
distinguishoble from those before me. ln thoi cose, the court deoll with q

situotion where porties to on ogreement of sole of lond hod been restored
to lheir originol positions under o criminol cose, ond the subjeci motter for
lhe suit hod olreody been tronsferred lo third porties os o result of tho1.

Justice Boshoijo rightly observed thot:
...lhe orders s ought if gronled wo u/d soo n run into difficulties. f he plointif f
wos refunded bock iis money thot the I't Defendont hod froudulently
obfoined. Therefore, o declorotion thot the olointiff is the leool owner of

nsiderotion wouldlhe suil lond f or which the olointiff hos not Doid on co
be premised on erroneous orounds since eoch portv wos restored to
their f ormer position...lhe judgement in lhe criminol courl is without
doubl o relevont foct in issue in lhe insfont cose.

29. ln thot cose, the court's reosoning thot the judgment in the criminol cose
wos o bor to subsequenl suits wos bosed on the foct thot there wos no

binding ogreement ond the suii lond wos no longer ovoiloble for
odjudicotion. Therefore, the suil wos moot.

30.|n view of the obove observotions, I find thol whereos the prosecution of
the Applicont in o criminol triol ond the resulting judgement moy be piece
of evidence in o civil triol, it is nol o bor to the institution of o civil suit.

Accordingly, the first issue is found in the negolive.

3i.lssue 2. Whether Civil Suit No. I59l suit No. 208 ot 2022 is time borred?

Counsel for the Applicont submilted lhot the lote Abrohom P. N. Woligo
died in 2000; ond thoi the Respondents os beneficiories ought to hove
token chorge of the suit lond since then. Thot the first tronsfer wos execuled
in 2008 ond thus the time 1o commence the suit but, the Respondents hove
woited for l4 yeors to file the suit. Consequently, thol is beyond the 12-yeors

period provided for under Seclion 5 of the Limitotions Act hence moking
the suii lime boned.

32.|n reply, Counsel for ihe Respondents bosed his submissions on Polrick
lyomulenye Vs Slephen Kwiringiro & 3 Ors HCCS No. l18 of 2019, ond
Seclion 25 (o) of the limilolion Act, which provides thot, "...the period of
limilotion sho// nol begin to run until the plointiff hos discovered the f roud or
lhe misioke, or could with reosonoble diligence hove discovered it". He
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orgued thoi o couse of oction for the Respondents, os Administrotors,

begon to run from the iime they were gronled Letters of Administrolion in

respect of the estote thus, 16112/2020 ond thot o suil premised on on
illegolity os o couse of oction is nol limited.

33.Seclion 5 of the Limitolions Act bors octions for recovery of lond by ony
person brought ofter expiry of 12 yeors from the dote on which the right to

oction occrued 1o him or her or, if it first occrued to some person through
whom he or she cloims, to thol person. The exception to thot is under

Seclion 25(o) of the Limilotion Act, os righlly submilted by the Respondents'

Cou nsel.

34.According to the omended ploint. it is olleged. under porogroph 7 (h) ond
(n), thot the loie Abrohom Pellew died in Morch 2000, ond thot the I st ond
2no Defendonts, in connivonce with other defendonts, forged ond bock
doied o decree of the Chief Mogistrotes Court ond the High Court; ond in
2008, froudulently creoled o speciol certificote of title of lond comprised in

Kyodondo Block272 plot 35 ot Mutungo. Thot subsequently, the lst q1fl fno

Defendonts got registered on o cerlificole of tille using the forged decree.

35.The obove stotement implies thot the couse of oction orose when the suit

lond wos tronsferred to the I't ond 2nd Defendonts, which is ideolly more

thon 12 yeors. However, the plointiffs roised on exception under
porogrophs (l), (m) ond (dd) of the ploint, by pleoding thot they discovered

the froudulent octs or illegolities in eorly Ociober 2014.

36. From the obove, I find thol the exception under Section 25(o) of the
Limilolion Acl obout postponement of the limitolion period in coses of froud

opplies in this cose. Accordingly, the couse of ociion orose in 2014 ofier the

olleged discovery of the froud. In conclusion, the Respondents' suit is not

time boned. This onswers the second issue in lhe negotive.
37.1n the result, the opplicotion is dismissed wi

Signed, doted ond delivered ot Kompolo this

th costs.

,\
doy of

obok lo.

Judg
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