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THE RE BQBLLC_QF‘UQAEM
IN THE HIGH COURT OF UGANDA AT KAMPALA
(LAND DIVISION)
CIVIL APPEAL NO.111 OF 2018
(Arising Jrom Miscellaneous Application NO, 35 OF 201 7)

(ARISING OUuT OF CIVIL suIt NO.44 oF 2015)

1. DAMBA PETER
2. MATOVU DAVID

3. APOLLO NTEGE

............................. RESPONDENT

Before: Hon, Lady Justice Alexandra  Nkonge Rugadya

BriefBackgmg@

The respondent instituted Civil Suit No.44 of 2015 in the Chief Magistrates Court of
Kasangati, against the appellant and 3 others namely; Damba Peter, Matovu David and Apollo
Ntege, jointly and severally for a declaration that she was the rightful owner of the suit kibanja
comprised Namavundy Village Nangabo Sub County Wakiso District; a further declaration
that the defendants acts and omissions amounted to trespass and fraud, an eviction order,

general, punitive and exemplary damages as well as costs of the suit.

Wb



10

15

20

25

The defendants however did not file any defence and an intcrlocutory Jjudgement was entered
on 12th June, 2012 and the matter was set down for hearing. Consequcntly, an exparte

Jjudgement was entered in favour of the plaintiff.

Subsequent to the said exparte judgement and decree, the defendants filed Miscellaneous
Application No.35 0f 2017 in that court, seeking orders to set aside the judgement entered
against them; that the suit be heard inter party; execution of the exparte decree be set aside

and for the costs of the application. The application wag dismissed with costs,

Being dissatisfied with the ruling and orders of the trial magistrate, the appellants filed this

appeal challenging the decision on the following grounds:

2. The learned trial magistrate Jailed to bproperly evaluate the evidence and

reached a wrong conclusion,

the application based on the mistake of the Commissioner Jor oaths and

counsel of not dating the affidavits,

Regresentation.

As directed by this court, learned counsel fileq written submissions. The 1st and 2nd

appellants were represented by My/s Muslim Centre Jor Justice and Law.

The 4% appellant was represented by Mys Byamugisha Lubega Ochieng & Co. Advocates

while the respondent Was represented by M/s Gitta & Co. Advocates.

Preliminar;y Objections:

In his submissions, learned counsel for the respondent raised two preliminary points of law,

The first was that the appeal was incompetent as it had been filed out of time.
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the tria] court, with costs.

Objection No. 1: Whether or not the appeal was filed witf 1in the period as prescribed

by law:

Section 79 (1) (a) of the Civil Procedure Act supports the Position that every appeal should

be entered within thirty days of the date of the decree or order of court,

No.35 of 201 7 was made on 13 September, 201 7, the appellants filed the instant appeal on
13 November 2017 after 30 days had elapsed and therefore there was no valid appeal before

this court; and prayed therefore that the same be dismissed with costs.
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Objection No. 2: Whether Or not the appeal wqs in_ugroger_lgbe[ore this court:

It was the respondent’s argument that the appeal was premised on a decision of Hig Worship
Achoka Egesa Freddy wherein Miscellaneous Application No. 35 of 2017 was filed on 10t

April, 2017 and dismissed on 7 3th September, 2017,

That prior to filing Miscellaneous Application No, 35 of 2017, the appellants/applicants
had filed a similar application seeking to have the same judgement set aside; and that the

Same was dismissed by the trial Magistrate on 20m September, 2016,

before this court,

I will deal with the two objections first.
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that same court.

As a matter of fact, the 1st appellant who was the Ist applicant in Miscellaneous Application
No.35 of 2017 in baragraph 4 of the affidavit in support filed in the tria] court on 10th April,

2017 acknowledged receipt of a letter from the respondent’s counsel M/S Kensiime & Co.

Advocates,

Miscellaneoys Application No.35 of 2017 both seeking orders that the exparte judgement
and decree entered against the applicants in Civil Suit No.44 of 2015 be set aside among

others. The first was filed on 10 April, 2017 and the second was filed on 3]st May, 2017t is

If it is true that the appellant had brought another application before in the lower court,
it is my submission that the applicants had g right to bring a fresh application if he so

wished. Dismissal of an application is not a bar to bringing a fresh application. Counsel
has not cited any provision of law which bars the applicant from bringing another if an

application is dismissed. If the respondent thought it was an irregularity to bring a fresh

application, she would have raised the issue when the Miscellaneous A lication
Application, she would have ===tk osue when the Miscellane pp ion
No.35 of 2017 was called not smugqling it in an appeal yet there is no cross appeal,
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Aboye all, the trial magistrate diq not dismiss the appellant’s Miscellaneous
Application No.35 of 2017 for hau_ig_qﬁlg_c_i an earlz'er_gpglication...

Counsel for the Téspondent never objected to that state of affairs which to me wag g 8ross

abuse of court process.

Miscellaneous Application No,35 of 2017,
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of Rt. Rev Eric Sabit (1995) RALR 79.

Based on that authority and a host of others, it ig therefore clear that the former judgment
must be: that of a court of competent Jurisdiction; directly Speaking on a matter in question in

the subsequent suit; and between the Same parties. All the above as stateq are applicable to

the present matier.

It simply means nothing more than that a person shall not be heard to say the same thing

twice over in Successive litigations, (Lt. David Kabareebe ys Maj. Prossy Nalweyiso cAcA

In passing, the attention of court wag also drawn to a record of pleadings which had missing
information. This was glaring evidence that the first application which was a crucial part of
the record of pleadings was never availed to thisg court. The reasons are not hard to guess

and justify g court’s call for investigationg to establish what happened to the rest of the

record.

An irregularity once brought to court overrides all questions of pleadings. (Makula

International ps Cardinal Nsubuga & Anor (1982)HCB 11 qt page 5),
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Alexandrq Nkonge Ry dya
Judge.
1st March, 2021,



