THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(LAND DIVISION)
CIVIL APPEAL NO. 33 OF 2017
(ARISING FROM CIVIL sUIT NO. 073 OF 2014)

MANDE KAFEERO STUART:::::::::::::::::::::::::::::::::::::::::::::::::::::: RESPONDENT
BEFORE: HON. JUSTICE JOHN EUDES KEITIRIMA

JUDGMENT

This is an appeal arising from the decision of the Magistrate Grade One, sitting
at Nabweru Court vide the said case and delivered on the 25th day of January
2017. :

grounds:

1. That the trial Magistrate erred in law and fact when she failed to
evaluate the evidence on record thereby arriving at the wrong decision.

2. That the trial Magistrate erred in law and fact when she held that the
defendant had no proof of ownership.

3. That the trial Magistrate erred in law and fact when she fajled to
consider the defendant’s exhibits in the evaluation of the evidence
thereby arriving at a wrong decision.




exorbitant general damages basing on wrong principles thereby
occasioning a miscarriage of justice.

The appellant js seeking for the following orders:

1. That this Court allows the appeal.

2. That this Court sets aside the judgment and orders of the trig|
Magistrate.

3. That this court holds that the Appellant owns the suit land.

4. Costs of the appeal and the trial court be awarded to the appellant.

BACKGROUND

at court rate from the date of judgment until Payment in full as well as costs of
the suit.

The respondent/plaintiff claimed that on the 9t Qctober 2000 he bought a plot
of land (kibanja) in Nabwery South measuring 189ft by 132ft. That sometime in
July 2013 the appellant unlawfully entered upon part of the respondent’s land
by 24 ft and built a two roomed house and a latrine. That the respondent
protested against the appellant’s encroachment on his land in vain.

After analysing the evidence that was adduced in court, the trial magistrate
held that:

i An eviction order against the appellant/defendant by demolition of part



il. Thata Permanent injunction be issued against the appellant his servants
and agents from trespassing on the respondent’s kibanija.

iii.  General damages to the tune of ten million shillings (10,000,000/=) were
awarded to the respondent.

iv.  Interest at court rate was awarded on the general damages from the
date of the Judgment untij pPayment in full.

V. The respondent was awarded the costs of the suit.

It is against the said decision that the appellant now appeals to this court on
the said grounds.

determining this appeal.,

It was held in the case of Fredrick J,K Zaabwe versys Orient Bank Limited and
5 others -s.c.c.A No. 04 of 2006 that the duty of the first appellate court is
well settled. It is to evaluate all the evidence which was adduced before the
trail court and arrive at its own conclusion,

the defendant had no proof of ownership.

Submissions by Counsel for the appellant.

Counsel for the appellant submitted that according to the evidence of
Professor Claver Matovuy (DW2) he demonstrated that he acquired the suit
land by way of purchase from 3 one late Naluuma way back in the 1970’




Counsel submitted that although the leasehold title had expired way back in
the year 1987, it was important to consider the kibanja interests of DW? which
he had acquired from Naluuma in the 1970’s. That the appellant agrees that
the leasehold had expired long ago but DW? interests remained which he
acquired from Naluuma in the 1970’s. Counsel further submitted that there

Counsel further submitted that the respondent does not contest the entire
interests of the appellant or DW?2's entire piece of land but what was being
contested is in the boundaries of the appellant vis-as-vis those of the

contestation in respect of the same since 1970 to the time when the
respondent filed Civil Suit No, 073 of 2014 in Nabwery Chief Magistrate’s
court,

Counsel contended that the trial magistrate’s conclusion was erroneous in as
far as it seeks to vitiate the interests of DW2 which he acquired from Naluuma
and later passed on to the appellant and other OCCupants not a party to this

Nasur Okuti-H.C.C.A No, 023 of 2013 (Arua High Court) to buttress his
submissions,

Counsel further submitted that the evidence of DW2 that he had occupied the
suit land since the 1970’s uninterrupted and that no one had challenged his
interests on the entire land when he acquired it in the 1970’s was never
challenged. That it was part of the land that DW2 sold to the appellant which s
the subject of this case. Counsel submitted that what was in contention in the
trial court was whether or not the appellant trespassed on the respondent’s
land which are adjacent to each other by way of extending boundaries to what
belongs to the respondent.

Counsel further contended that for the trial court to determine ownership
basing on the certificate of a lease agreement from the Uganda Land
Commission was to introduce 3 new ground which was not pleaded by either
the plaintiff or the defendant in this case. That the appellant’s interest in the
entire property was never challenged by the reversionary owner of the lease
who is now the Buganda Land Board, and no one had brought any claim before
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appellant.




record.

Decision of the Court.

whether defendant/appellant had trespassed on the Plaintiff’s /respondent’s



—_

¢) Mailo; and
d) Leasehold.

—_

on the respondent’s land 4ft by 12ft.
I therefore find no merit in this ground of appeal which | will dismiss.

Ground 1: The trial magistrate erred in law and fact when she failed to
evaluate the evidence on record thereby arriving at the wrong conclusion.

Ground 3: The trial magistrate erred in law and fact when she failed to
consider the defendants exhibits in the evaluation of evidence thereby

arriving at a wrong decision.

I will combine both grounds while resolving them as they are related.
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Submissions b Counsel for the a ellant on both rounds,

Counsel contended that the trial magistrate properly evaluated the evidence
on record before she arrived at her decision.

Decision of Court on grounds one and three,

In her Judgment, the trial magistrate held that the purchase agreement was
brought to court only for identification Purposes. Itis my considered view that
even if the sale agreement had been properly exhibited (which was not in this
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Ground 4: The trial Magistrate erred in law and fact when she awarded
e)forbltant damages basing on wrong principles thereby occasioning a
Miscarriage of justice,

Submissions b counsel for the 3 ellant on round 4

nature and breach or injury suffered. That the law prohibits award of interest
that would amount to unjust enrichment to one of the parties. Counsel also
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cited the case of Kilembe Mines Limited versys Bitegye- Civil Appeal No. 46 of
1971 to buttress his submissions.

appellant was at 3| Material times jn POssession of this portion of kibanja. That
the genera| damages of ten million shillings (10,000,000/=) awarded to the
respondent was manifestly high with no basis upon which court could grant
such costs and Prayed that the awarg should be reversed.

Submissions by counsel for the respondent on ground 4,

Counsel Contended that the tria| magistrate relied on the testimony of the

respondent when he awarded him ten million shillings (10,000,000/=) as
general damages.

Counsel submitted that the respondent testified that he could not develop his
kibanja as he would have to spend a lot of money to demolish the
€ncroachment so as to build a garage and 3 storied building from which to se|

million shillings (20,000,000/=) as general damages but the trial court awarded
the respondent ten million shillings (10,000,000/=). Counsel contended that
the said award was not exorbitant but reasonable in the circumstances and
prayed that the award should be upheld by this court.

Decision of Court on ground 4.

It was held in the case of Simon Lobia versus Mutwalibi Mukungu-C.A.C.A No.
36 of 1999 that an appellate court will not interfere with the discretion of the
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trial court in awarding damages unless it is satisfied that the trial court acted
On wrong principles of the law.

In the case of Armstrong versys Sheppherd and Short (1959) 2 Q.B 384 it was
held that an action of trespass if proved entitles one to recover damages even
though he or she has not suffered any actual loss.

quantum of damages.

In his evidence the respondent had stated that he had intended to develop his
land but was unable to do so because of this dispute. He instituted this case

I find the quantum of general damages awarded by the trial magistrate
reasonable in the circumstances and | will not interfere with it.

This ground of appeal also fails.

This entire appeal therefore fails and will be dismissed with costs to the
respondent. The Judgment and decree of the lower court will be upheld.

Hon. Justice JoHn Eudes Keitirima

29/06/2021



