THE REPUBLIC O UGANL4s
IN THE JIGH COURY OF UGANDA AT KALIPALA
(CIVIL DIVISION) |
MISCELLANEOUS CAUSE 231 OF 2018
IN THE MATTER OF AN AfPLI.CATION FOR JUDICIAL REVIEW

WALUGEMBE DANIEL :::0:000000s0sesessnsasssiciississsissiisss APPLICANT

'VERSUS - |
ATTORNEY GENERAL :::0:000ssessesee veevereseasssasessseass RESPONDEN

00000000000000000000000000000000000000000

BEFORE: HON. MR. JUSTICE BASHAIJA K. ANDREW

RULING:

Walugembe Daniel(hereinafter referred to as the “Applicant”) filed 2
| this applicationunder Article 42 of the Cbnstitution of the Republic |
of Uganda, 1995; sections 33 and 36 of the Judicature Act, Cap 13;
Rules 3, 4, 6 and 7 of the Judicature (Judicial Review) Rules,' it
section 98 of the Civil Procedure Act Cap 71;for Judiciai Review

seeking the following;

i An order of certiorari quashing the

recommendaﬁon/order/ deciston of the Commission of

Inguiry in the Effectiveness of Law, Ppoiicies and
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i)

ent and
B nda emen
Processes of Land 1cquisitiomn 7 and Ma g

. referred to
Land Registration in Uganda (herelndfter f

. :n a letter
as the “Commission of Inquify”)contatned i

dated 02/08/2018 to the Chairman Uganda
Commission (ULC) from the said Commission of Inquiry
directing that conipénsation in respect of land
comprised in Kyaggwe Block 358 Plot 2, Buyaga Block
161 Plot 4, Buyaga Block 305 Plot 2, Bugangaizi Block
136 Plot 1, and Buyaga Block 318 Plot 2 (hereinafter
referred to as “land in issue”) be paid to the landlords
contrary to_the ruling of the High Court of Uganda
which ordered that compensation for the above
described land be paid to the Applicant through his
lawyers M/s. Bashasha & Co. Advocates.

An order of prohibition prohibiting Ministry of Finance
Officials, the ULC and any other Govemmént

Department or official from implementing ¢he

recommendation, decistorn or order of the Commission

of Inquiry contained it @ letter dated 02/08/2018 ¢,

the Chairman ULC directing that compensation in

2
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lawyers Mys. Bashasha & Co. Advocates- |

iii) An order of certiorari quashing the
recommendation/order/decision of the Commission of
Inquiry in a letter dated 02/08/2018 to the Chairman
ULCin respect of land in issue be paid to the landlords
contrary to the jud’gmeht of the High Court of Uganda
which ordered that compensation for the above
described land be paid to American Procurement
Company Inc.

iv) An order of prohibition prohibiting Ministry of Finance

Officials, the ULC -and any other Government

Department or official from implementing the

recommendation, decision or order of the Commission
of Inquiry in a letter dated 02/08/2018 4 the

Chairman ULC directing that compensation in respect

of land comprised in Bugangaizi Block 62 poe 3 e
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. , . e"lt Of the
s paid to the landlords contrary to the Judgm |

ordered that

High  Court of Uganda which

aid to
compensation for the above described land be P
American Procurement Company Inc-

v) An order of certiorari, quashing @ decision by the

10 Inspector General of Government (IGG) to investigate
compensation by ULC for land in issue yet
éompensation for the above land was ordered by the
High Court of Uganda and the matter is res Judicata.

vi) A permanent injunction order restraining any

15 ‘Government Department or official or any Commission
of Inquiry from interfering with compensation as
directed by court relating to land in issye or any other
plot of land which is a subject of a court Judgment or

order.

20 viij A declaration that the recommendation g
decision of the Commission of Inquiry con tained i
in a
letter dated 02/08/2018 to the Chairman ULC g ”
recting

that compensation in respect for land in issue d
e pai

to the landlords contrary to the ruling of the High
g
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15

20

viii)

| tion
A4 declaration that the IGG to investigaté compens®

i t to
In respect to land whose compensation is a subjes

court ruling and judgnient is illegal and irrational.

ix) An order Jor costs to the Applicant.

i)

ii)

The grounds of the application are briefly that;

That compensation for land Kyaggwe Block 358 Plot 2,
Buyaga Block 161 Plot 4, Buyaga Block 305 Plot 2,
Bugangaizi Block-136, Bugangaizi Block 62 Plot 3 and
Buyaga Block 318 Plot vaas ordered by court and
Commission or Government Department or official can

review or investigate a matter decided upon by court.

That the Commission of Inquiry ordered that

compensation in respect of the land comprised in

Kyaggwe Block 358 Plot 2, Buyaga Block 161 Plot 4,
Buyaga Block 305 plot 2, Bugangaizi Block 136 Plot 1,

Bugangaizi Block 62 Plot 3 and Buyaga Block 318 Plot

5
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iii)
Commission of Inquiry in respect of the land comprised
in Kyaggwe Block 358 piot 2, Buyaga Block 161 Plot 4,
Buyaga Block 305 piot o, Bugangaizi Block 136 Plot 1,
Bugangaizi Block 62 Plot 3and Buyaga Block 318 Plot
2 be paid to the landiords contrary to the order of the
High Court of Uganda be quashed and a permanent
injunction be issued restraining the Uganda Land
Commission, Ministry of Finance or any other
Government Department or official Jrom implementlng
the decision/order of the Commission of hquiry
contrary to a High Court decision of Paying the aboye
compensation to the Applicant.

iv) It is just and equitable that any investigation by the
IGG concerning compensation for the land which is

subject of court judgment or order is stopped.

The grounds of the application are amplified in the affj davit in

support of the application SWOrm by the Applicant. He essentially

6
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| s states that he deals inp real est nd has severs
state ¢

15

of court indicate. That he genuinely acquired Jand compfi
Kyaggwe Block 358 Plot 2, By 161 Plot 4, Buyaga Block
yaga Block

305 Plot 2, Bugangaizi Block 136 Plot 1 and Buyaga Block 318 Plot
2 from rightful owners. As proof he attached to his affidavit copies
of the deeds of assignments and Powers of Attorney collectively as

Annexture “A”. Further, that he assigned his claim in respect of
Bugangaizi Block 62 Plot 3 to American Procurement Company Inc.

and when a dispute arose over payment of the consideration for the

said assignment, the American Procurement Company Inc. sued
him in the Commercial Court and consent judgment was executed.
He attached copies of the judgment marked as Annexture “B”,

‘The Applicant further states that ULC delayed to compensate him
in respect of land comprised, among others, in Kyaggwe Block 358

Plot 2, Buyaga Block 6Plot 4, Buyaga Block 305 piot 2, Bu
gangaizj

Block 136 Plot 1 and Buyaga Block 318 Plot 2, upon which h
€ sued

the Attorney General v1de HCCS No. 456 of 201¢. and bageq
’ sed on

HCMA No.1525 of 2016 arising from the said suit, 5 jygqp - X
nt on

admission was entered in his favour in respect of Payment
ent of
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15

v YO
hers, tO be ctiect\,d t
ot ,

Advocates. The

landlords; which is contrary to the court judgment that ordered

compensation be paid to the Applicant through his lawyers. The

- Applicant attached a copy of the letter from the Commission of

Inquiry marked as Annexture “D”.

The Applicant contends that the order by the Commission of Inquiry

 1s illegal, ultra vires and irrational in respect of land which was

20

_subject to a court judgment and that the said order should be
quashed. Further, that the Commission - of Inquiry has po
jurisdiction to deal with land which is subject of court judgment, |
In addition, that on 03/ 07/ 018, the IGG wrote to the Applicant
commencing investigations in respect to plots of land whoge
compensation was decided upon in a court judgment. The Applicant

attached a copy of the letter of the IGG as Annexture “E” That

8
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5

10

on31/07/201

eveloprnent

of Fineulce, Planning

. :
4 American

t an

and Economic D

Investigate Payments a4, to the Applicant
ter was

Procurement Company 1y, by uLC, A copy of € tet
. y .

attached as Annexture “p».

The Applicant contends that the IGG has no POWET to investigate
compensation ordered by court in its judgment in respect of the
said lands. Also, that the IGG has no power to investigate payments

made to American Procurement Company Inc. in respect of the

said land as the said compensation arises from a consent judgment
between the Applicant and American Procurement Company Inc.

The Applicant maintains that the decision of the Commission of
Inquiry and the IGG dealing with matters already handled by court
is illegal, ultra vires and irrational and should be quashed and no
Government official or Department should irhplement or follow any
directions or orders touching matters already handled by court.

An affidavit in reply was filed for the Attorney General (hereinafter
referred to as the “Respondent”) sworn by one Allan Mukamaa State
Attorney in the Attorney General's Chambers. He stated thag he iq
. with the matters from which this application arises, 5nq

familia
9
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hat the Respo: 5310t
pondent makesg no admis? know

alfidavit in support of the application:
Applicant’s case prima facie discloses 1° 1S
way of Judicial Review and that this &

dismissed with hat on 8/12/2016’

With costs for the reasons tha . . je Legal

10 President of Uganda set up the Commission of Inquiry vl -

Notice No. 2 of 2017, as amended. That among the Commlsswns

eight Terms of Reference (ToR) is the investigation and inquiry into

the management of the Land Fund under the ULC. That in the

course of Commission’s review of the payments from the Land Fund

-15._to several claimants, attention was drawn to the following categories

of hefty payments which included payments to the Applicant which

require deeper analysis before a final position is reached on the

validity of the claim.

Further, that he knows that Annexture ‘D’
1S a letter fr

om the

0 Commission of Inquiry to the Chairman of the ULC inst

S ruCting hi

1m

to halt any payments from the Land Fund tq claimant
> among thy
e

various categories pending further investigations
and ngt ;
In any

specific way targeted to disregard court judgments -
S) lnClud-

. Ing t

in favor of the Applicant. € that

10
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20

Also, that he I 1
Als0, © kll()\v:; t] r o contunun’g

Lt the Applicant is challeng

investigative pro QST
- €ss Hheas \ 3 of
C o , I ‘he Commission
cing Carried out by the €0

Inquiry and
the IGG Whoge conclusive findings are yet to be

made.Further, that he knows that court judgments can be varied by
way of review Or appeg] and that the Commission of Inquiry has not
In any way interfereq With a valid court judgment but will, upon
completion of jtg Mmandate anq depending on the outcome of the

investigati lai '
gations, liajge with the Attorney General to follow due court

Process as set by the law,

challenge the manner in which a decision was arrived at to eénsure
that the Applicant concerned received fair treatment by the lawfy]
authority in arriving at the decision in issues. That jn order for thijg
court to come to such a finding, there must be a decision and since
the Commission of Inquiry is- still carrying oyt inVeStigations and -
has not arrived at conclusive findings; this application

prematurely brought before this court. That it jg i the interegt of
justice that this court finds that this matter is pr “mature ang direct
that the Commission of Inquiry carries out inVestigations to a

logical conclusion. Further, that the Applicant Suffers pq injustice
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15

20

from such an order sipee in (he event that he feels aggric od after
the conclusion of the Commission’s investigations, he can still seek
remedies from thig court. That in any case this application discloses
no evidence  of legality, unfairness or irrationality as the
Commission of Inquiry was acting in accordance with the law and
in line with its officig] duties and obligations and it would not be in

the interest of just; :
of justice for thig court to grant the orders sought as it

true and correct to the best of his knowledge and belief.

At the outset, this court notes that upon be]n
¢ g servwve
d on

17/10/2018, with an afﬁdav1t in rejoinder by the Applicant, ¢
e
Respondent, on 18/10/2018, attempted to file g PUrported aff; davit
in reply sworn by Dr. Douglas Singiza the Secre
tary to th
e
Commission of Inquiry. It would appear clearly that thi
S was
prompted by the Applicant’s affidavit in rejoinder, at Paragrapp
s 3,
and 4;stating that Allan Mukama who had sworn tp, affidavit j
in

reply had no capacity to do so; him being neither g employee of

12
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the Corminigg;

'y ‘)\)10 < 1

1 of In‘—iuiry or the [QG pesides
3 LT,

his source of informatio
n.

suppleméntary affidavit can pe validly and or properly filed In &

10 matter where an affidavit in rejoindér has been filed by the opposite

party and served. See: Mutembuli Yusuf vs- Nagwomu Moses
Musamba & Electoral Commission CAEPA No.43 of 2016.

It follows that Dr. Singiza’s affidavitis a vain attempt to cure the

— fatal defect and it is of no evidential value. It cannot answer to any

15 . of the facts sworn to in the affidavit supporting the application. The

-..position of the law is that where facts are sworn to in an affidavit

‘and these are not rebutted or denied by the opposite party, the

presumption is that such facts are accepted as trye. See: Massq ys.,

Achen [1978] HCB .297.That would only leave the only affidavit in

20 reply of the Respondent vaJ;dly on court record being one Sworn by

Allan Mukama; subject to its evaluation for vergcj ty ang
Passing the

threshold reliability test of evidence. An issue, unde, ssue 1,
0. » On

this particular affidavit was framed and it wij] pe resolveq b
that

13
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10 actions of the IGG.

3. Whether the Commission of Inquiry is mandated to issue
orders contrary to court decisions or judgment in respect
of the same subject matter-.

4. Whether the IGG has powers to commence investigations

15 in a matter that has been handled by court.
Resolution of the issues:

Issue No.1: Whether this is a fit and proper case for judicial

review.

The power of the High Court to issue orders under Judicia] Review

0 is directly derived under section 36 (1) of the Judicatyre Act Cap

13, which provides as follows;
“(1) The High Court may make an order, as the case may
be, of—

14
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20

: (@) man
/ damus ~ pe dorne;

> 42 T e
lulhng aily .,’.',Ct tO

Rul 11 of
ule 3 (1) and (2) of the Judicature (JudlCla-l RcViCW) RUICS g

: of
2009, is to the effect that g party may appLy for an omer
prohibition, cer tiorari, declaration and injunction by way of 1 dicial

review.

Further, in Fuelex Uganda Ltd. vs. Attorney General &0thers

"HCMC No. 48 of 2014 cited in Dr. Daniel K.N. Semambo vs.

National Animal Genetic Resource HCMC No.30 of 201 7:Musota

J (as he then was) held, interalia, that in order to succeed in an
applicati_on for judicial review, the applicant has to show that the
decision or act complained of is tainted with illegality, irrationality
and procedural impropriety. Clearly by its nature and from jte
content, the instant application is one that is Permitted Urder the

said rules. Accordingly, Issue No.1 is answered in the affirmafiye

15
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15

20

ssue NO.2_- T
z-wther AZZC{)"!

Ai‘torney General’

.y 17
. orn-Y
Mukama « State AT "
deponeé

. o
S Chambers has Capactty t

matter . . nquiry
S oncerning ¢, action of the Commissiomt of 14
o

and actions of the IGGg

It must be *Mphasized that e only affidavit in reply to the instant
application is that of Allan Mukama. He states that he is a Stat€
Attorney in the office of the Attdrney General. He does not state that
he works for the Commission of Inquiry or with the office of the

IGG. To that effect Allan Mukama has no capacity to depone to

- matters concerning the said toe bodies.

In addition, Allan Mukama does not state in his affidavit how he

came into possession of the knowledge of the facts he depons to
touching and concerning the acts of the Commission of Inquiry or
the IGG. He mainly states facts clearlybas_ed on information which
evidently came to him as second hand information but whege
< urces he does not disclose at all. Tt is settled that S€cond hang

information of that nature should be clearly aCkHOWIedged by its

bdu Serunjogi Us. Sekitto [1977] HCy 242

source. In A4 > it was

¢ where an affidavit is sworn and the dePOnent does not

held tha

16
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S I §
~T 7C ¢
vit 15 Jefective
ranlAce o ~ . aa }
(15C105¢ 115 source of information, stc rerent
. e
1st specily the !
1 i

should not be acted upon. An affidavit m :
t of Appeal 10

Cour

hers VS: Attorney

d that

sources of information of the deponent. The

Uganda Journalist Safety Committee& ot
of 1997emphasize
nder the

General Constitutional Petition No. 07

failure to disclose sources of information will normally reé
: s it
affidavit null and void, and that an affidavit is not evidence unles

complies with these legal requirements.

Therefore, Allan Mukama’s affidavit is fatally defective and cannot
be relied upon. It is perhaps the more reason that that the
Respondent attempted to “fill in” the gap by filing another purported
affidavit in reply by Dr. Singiza well after pleadings had closed. As
already stated under Issue No.1, Dr. Singiza’s affidavit is of no

evidential value on account of it having been irnpropeﬂy filed
on

" court record and it cannot be relied on.

Besides that above, Order 19 r. 3 (1) of the Civyi] Procedure Ry
re Rules

provides as follows;

“1) Affidavits shall be confined to such fo.q.
as the

deponent is able of his or her own knowledge ¢,
Prove,

17
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int 17~ tioMS)
erlOCutory applic at

; e . tive
10 commenced investigations. His affidavit is basically specula

which renders it highly Suspéct and therefore unreliable.

The case of Ojok vs. Uganda Revenue Authority (1 993) 11 KALR

——123, restated the above mandatory legal requirement that affidavits
must be confined to such facts as the deponent is able of his

knowledge to prove and excludes argumentative contents. In the

15
instant application, even assumihg that the deponent had the
capacity to swear the affidavit in reply, which he does not have, the
affidavit as a whole is quite argumentative, and as such shall be
disregarded. On the principle in Massa vs. Achen case (supra) that

20 renders the application unchallenged. Issue No.2 is answered in the

negative.

18
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10

20

/[;51[6 40,3 Whether th -
tle - . . . 1171 ‘=2
Commission of Inquii'y

. issue order . ~
is S Contrary to court P rjudgmcnt in respec
ecisions O

of the same Subject mate
er

Inquiry in Issuing orders in respect of a matter decided upon by
court is illegal, ultra vires and irrational. The same paragraphs
shows that the action of the IGG to investigate a matter already

handled and concluded by court is illegal and ultra vires.

- Black’s Law Dictionary 8t Edition, describes “an illegality” as an act

that is not authorized by law or the state of not being legally

authorized. The Commission of Inquiry, even by stretching its ToR,

was never mandated to vary or countermand court orders and

judgments. Therefore, any orders passed or directives issued by

Commission of Inquiry which are contrary or have the effect of

contradicting @ court order/judgment in relation to the same

t doubt illegal and ultra vires.

subject matter is withou

19
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f o~ I=? -
clack’s Law  Dipts
L zctzonary Sth ey X
Zdition also ¢

. . . e
irrational given the existence of a court order /judgment to th

contrary on the subject land.

Further, The Uganda Civil Justice Bench Book at page 34%
describes “illegality” to mean ultra vires which ordinarily means
exceeding the limits of the power conferréd by statute. In the same
book, at page 341,it is stated that “irrationality” means
ﬁnreasonableness. Given these authoritative descriptions, in light of

the facts of this application, it would mean that the action of the
Commission of Inquiry ordering payments to persons other than
personsand the in manner directed to be paid by court is clearly

illegal, ultra vires and irrational.

The Respondent raised the issue that this application is premature
As already found above, the competency of the deponent of this
affidavit poses Serious legal challenge as he had no capacity to

swear the affidavit pased on information whose sources he diq ot

20

Scanned by CamScanner



J _ven di close. That . rion
n(—)t‘\x,- “'1iS "1)p~1LL1L" L
(W “*

71t ,
hStandmg, the claim that

: remature i N
1S p 1S preije at tlie ordel‘ Ot
<

d ) 1
On the erroneous notion i

hould ; :
10 should be paiq. This g the very decision that is peing strongly

after payment of the persons directed to be paid by the Commission
of Inquiry, he will not easily recover his money yet there is a

judgment clearly directing that it is the Applicant to be paid.

15 Apart from the above, the decision which amounts to an order of

the Commission of Inquiry invariably interferes with the

independence of the Judiciary. On that account alone, it cannot

reasonably be left.to stand. It cannot be over emphasised that the

Commission of Inquiry has nb mandate whatsoever to issue orders
contrary to court orders or judgments over the same subject matter.
The Commission of Inquiry is not a court of law. By ordering

payment to persons other than the one ordered by ccurt, the

21
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follows;

stion or
“(1) The Inspectorate shall not have power t° e
review any of the Sollowing matters—

ial
(a) the decision of any court of law or of any Jjudic

15 officer in the exercise of his or her judicial

functions...”

A perusal of the IGG’s letter of 03/07/2018 to the Applicant
notifying hi'm of the ongoing investigations conce.rning land clearly
was an attempt to review or question a matter which was already
20 decided upon by court. The compensation for land in issue was
ordered as a result of a court order/judgment. The 1GG has

no

powers under the cited provision of the law to question or review a

22
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1eC ourt of .

[ .
law o of any 1udi - . the exel

any judicial officer **

fhis or her judicigg funct
long,

The limitation of the G, pon by
ed 0

S C Power was duly pronounc
upreme 0 : te
P urt in Gordon Sentiba & Others Vs Insp ector?

General o

h = _ | ers
o was held, inter aha, that the object of the limitations on the pow

| - d
of the IGG was to preserve the independence of the Judiciary an

cision pbetween the

d by the

the finality of the judicial process. A judicial de
parties is res judicata between them and should be respecte

: ' e
- parties and all the authorities until set aside in accordance with th

. law. Given the above stated position of the law, the actions of the

IGG to commence investigations into matters which are a subject of

a court judgment/decision are illegal and ultra vires.

It also means that the claim by the Respondent that the application

is premature and that the order of the Commission of Inquiry is not
final and that the IGG has powers to investigate the said

compensation; are inaccurate and clearly devoid of any legal basis.

Issue No.4 is answered in the negative.

23

Scanned by CamScanner



4
ol thc abO‘Ve 1@’18
L = On, thlS aT\

J

S T ., . allowed
Plication succceds and 1t 19

i1 the follow;
Wi OWINg orderg and
declarati )
ions;

directing that Compensation in respect of land in issué be
paid to the landlords contrary to the ruling of the High
Court of Uganda which ordered that compensation for the
above described land be paid to the Applicant through his
lawyers M/s. Bashasha & Co. Advocates.

2. An order of prohibition doth issue prohibiting Ministry of

Finance Officials, the ULC and any other Govermmment

Department or officlal  from implementing the

- recommendation, decision or order of the Commission of

Inquiry contained in @ letter dated 02/08/2018 to the
Chairman ULC from the sald Commission of mquip,
directing that compensation in respect of land in issue be

paid to the landlords contrary to the ruling of the High

24
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P

lan
d : (e 1 :
be id to Walujembe Daniecl

through his Aq,
rocate of M/s. Bashasha & Co. Advocates.

3.An  order ,
of Certiorari doth issue quashing the

reccommendation /order/decision of the Commission of
Inquiry in a letter dated 02/08/2018 to the Chairman ULC
Jrom the said Commission of Inquiry in respect of land (n
issue be paid to the landlords contrary to the judgment of
the High Court of Uganda which ordered that
compensation for the above described land be paild to
American Procurement Company Inc.

4. An order of prohibition doth issue prohibiting Ministry of
Finance Officials, the ULC and any other Government
Department or official  from implementing the
recommendation, decision or order of the Commission of
Inquiry in a letter dated 02/08/2018 to the Chairman ULC
from the said Commission of Inquiry directing that
compcnsﬂﬁo" in respect of land in issye be paid to the
randlords contrary to the judgment of 41, Hig!

b Court of

Uganda which ordered that Compensation for the above

25
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is res Judicatq.
6. A permanent injunction order doth issue restraining any
Government Department or official or any Commission of
—Inquiry from interfering with compensation as directed
by court relating to land in issue or any other plot of
land which is a subject of a court judgment or order.

7. The recommendation, order and /or decision of the

Commission of Inquiry contained in a letter dated -
02/08/2018 to the Chairman ULC from the said
Commission of Inquiry directing that compensation in
respect of land in issue be paid to the landlorqs contrary
to the ruling of the High Court of Uganda whicp ordered

that compensation for the land in issye p, paid ¢
o

26
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whose Ccompensation is aq subject t° court

: i . ;onal.
Judgment; is ultrq vires, illegal and "-,-attén

; icatiomn.
9. The Applicant is awarded costs of th‘? applt

JUDGE
30/11/2018.
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