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‘This is an appeal arlsmg out of a deC151on of the Magistrate Grade 1 Her

worship Mugala’ fJane "m Clvﬂ Su1t No. 1 of' 2@12 The- background to this
Appeal is that, the Respondent siied the Appellant in the Chief Magistrate’s
Court at Nakawa where he alleged that ‘he 1s the Adlmmstrator of the Estate
of the Late Jane Mbaba21 who purchased the smt land in 1993 The Appellant
contended that she purchased a K1banJa from one Peter Musisi Serugo in
2009 and later purchased the proprretor mterest in the suit land which had
four tenants including the late Jane Mbaba21 who at that time did not object.
Court entered Judgment for ‘the Respondent holdlng that the Defendant/
Appellant vacates the suit property, pays the Plaintiff general damages of

7,000,000/= and Costs The Appellant bemg dlSSEltleled with this dec131on
lodges this Appeal on grounds that %
1. The learned tr1al Maglstrate erred in law and fact when she held that
the Defendant /-Appellant is a trespasser on the Plaintiff’s Kibanja.
2. The learned. trial. Mag1strate erred in law and fact in evaluating the
evidence on record and as a result reached a wrong finding.
3. The learned trial Maglstrate erred in law and fact. when she awarded
UGX 7 000,000/7- as general darn__ages to the Plaintiff. .




4. The learned tr
in quo:visit exparte an
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In relation to ground one,. Counsel for the Appellant submitted that the trial
Magistrate stated that Sectlon 35 (2) of the Land Act as amended is to the
effect that an owner of land who mshes to sell the reversionary interest shall
first give prlOI‘lIY- to. the. teil;lant by ogcupaqcy, she then held that neither
Mbabazi nor her representatlve wereaware of the transaction between the
Defendant and the late Muzungu or Serumu thus the transactmn being null

and void. & , sl e R
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Counsel cites Sectlon 59 of the Reglstratlon of Tltles Act Cap 230 which is to
the effect that

L

“No ceruﬁcate of ut.le 1ssued upon an apphcat:lon to brmg land
under this act shall ‘be nnpeached or defeasrble by reason or on
account of an mformahty or uregulanty in the apphcatmn

) A

He further referred to the case of Mugerwa Mulusa Paul & Anor Vs Twaha
Kiganda, ngh Court erl Appea,l No 9 of 2012, where Court emphasized
that a eertlﬁcate of t1t1e can. be unpeached on account of fraud in
registration, He then contends that fraud was not pleaded in thlS matter thus

the Appellant’s title is concluswe ev1dence that she is the registered
proprietor of the suit property 4

Counsel further - argues that a Magistrate has no power to cancel a certificate
of title, that it is only the ngh Court that possesses such' power. He refers to
Section 177 of the Reglstration of Titles Act Cap 230 which provides that;

“ Upon the recovery of any land, estate or interest by any
proceeding ‘from the person registered as proprietor thereof, the
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high court may in

Vs William Semnba HC
Andrew stated that

. sin‘ce the trial court ( "chief ma'gdstrates court) was acutely aware
that it had no ]llI'lSdlCtlon to cancel the certificate of title of a
reglstered owner. it forwarded the case to the hxgh court for
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consequenttal orders
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Counsel for the Respondent on the other hand argues that Section 35 of
Land Act Cap 227 as amended is to the effect that “a change of ownershlp of
title effected by the owner by sale, grant or successmn or otherwise does not
in any way affect the emstlng lawful mterests or bonaftde occupants and the
new owner shall respect the emsttng interests.”

13

Counsel then submitted that it is clear' here that the late Mbabazi had
kibanja interest on the land’ and that accordmg to the case of Justine EM.N
Lutaya Civil Engmeenng Company Clvﬂ Appeal No 11 of 2002 (SC), the
law on trespass was stated - s

- trespass to land occurs when a person makes an unauthorized
entry upon land, and thereby mterferes or portends to interfere
with another persons lawful possessxon of land... the tort of
trespass is ‘committed not: agamst the land but agamst the person
who is in actual or constructlve possessxon of the land...

R

He then c1ted the case of Watu Ofel Vs Danquah 111(1961) 3 ALLER 596
where His Lordship stated that possessmn did not mean physmal occupatton
rather the shghtest amount of possessmn would sufflce



Counsel there
the Kibanja thu

compensating o.:

appeal.

In respect to the second ground Counsel for the Appellant referred to the
trial magistrate’s decision at page two where. she relied on Article 26 (2)(b){)
of the Consutunon that pl‘OhlbltS compulsory taking of . a person’s land
unless adequate compensatlon is. prowded prior to the taking of the land.
Counsel then subnnts that UGX 8, 000 000/— was offered to the Plaintiff who

mmd on whether that sum oeffer,ed by the Appellant was adequate
compensanon for the KlbanJa That the Ewdence Act Section 101 states that;

Whoever desn‘es any“court to glve Judgment as to any right or
liability dependent on the emstence of facts which he or she asserts
must prove that_-.those ,facts_.femst... L

It is thus contended here ‘that that the buirdén lay on the Respondent to
prove that the UGX 8 ,000; 000/— was'not adequate eompensatlon for the
Kibanja, whlch burden was_ ‘not disposed of. Counsel further avers that the
trial Magistrate Leompletely”disregarded the:Appellant’s evidence that she is
the lawful and regtstered propnetor of the suit land but only considered the
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Respondent s ewdence
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Counsel for the Respondent argues that accordmg to the Land Act it is not

allowed to ev1c:t a Kibanja’ ‘holder if 'they refuse or fail to reach a mutual
agreement W1th ‘the reglstered owner. He then prays to Court to fmd no
merit in this second ground of appeal
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As far as ground thre ant submits that

ést. He relied on
No. 11 of 1999
'or_ Vs,i(iganada
2012, It was hel T 1l and transfer a
Kibanja holding'v;’as n'o't'sdffic_ient_ for- acq_uis"'iti'(')n of a lawful Kibanja in the
absence of the essentlal element of 'Obtaining consent of the mailo owner.
Counsel further contended that there was no justtflcatlon for the award of
general damages as the constructlons carrled out were’ on the Appellant S
land and there was no ev1dence adduced to show that the Respondent the
respondents suffered) or Wag mconvemenced in any way to _]ust1fy such an

award of general damages SRl & AT o
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It was however contended for tha Respondent that he has a klbanja on the
Appellant’s land and _t_hat_-. the_: appel:lant : :tr.es_pas_sed on ‘the same which
warranted the award of .‘datnage_s‘b;y the trial Magistrate. . |

In regards to grodnd_foﬁrf‘-t-hef Appellant conten_ds that the locus in quo visit
was held exparte’ It is!alléged that Counsel for the Respondent admitted to
have served the Appellant w1th the aff1dav1t of serwce but that he forgot to
file it in Court and the trial Maglstrate went ahead to visit the locus exparte
claunmg that the Defendant and her Counsel ‘chose not to appear despite
serv1ce. Counsel re_fers to'the case of Valery Al_1a Vs Alionzi John HCCS No.
157 of 2010, where Hon. ?Just.ice-Christopher Madrama held that in Uganda,
the requirement unde_t_‘ Order .9 rule 5.of the,Clvﬂ _Proced.urelRules_to file an
affidavit of service upon the Court record lsjnaandator_fy and the proceedings
following the failure"of ‘this. servl'ce are an irfegularity He also refers to
Article 28 of the Const1tut1on about a fair hearing. That the mere fact that
the hearing at the locus 1n quo proceeded exparte without availing them the
'opportumty to cross exannne the Plaintiff’s witnesses- amounted to unfair
hearmg Contrary to Artlcle 28 (1) of the Const1tut10n That durlng the trial
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‘the date of the
okt o
ndent and his
/' took place; the

\evet propel ; this Was an irregularity
% us j 15 od ase of Sebudde
Joseph Vs IGG HtGH Court‘Mlsc 'Cause No _0032 of—,_2'010 where Hon,

Justice Yorol(arnu Bamwme held that

“The rules of natural Justlce apply to all Judrcml and quasi judicial
bodies and prowde for, exaqtple, that heanngs must be unblased

Other prmcrples of natural ,Ju$t1ce mclude the right to’ have ones
case consrdered -audlalteram, mcludmg the right.to notice of the
case agamst one, and the. nght o have notice of hearmg

Counsel then asserts' that the proceedmgs at'the locus in quo were irregular,
rull and void and prayed for thlS ground of appeal to be allowed
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The Respondent on the other hand argued that wsmng the locus d1d not in
any way mﬂuence the Mag1strate S dec181on That the Magrstrate was
exercising her discretion in conductmg the visit exparte Counsel referred to
the cases of Mbogo & Anor Vs “Shah ( '1968) EA, and Peter Mulira Vs
Mitchel Cotts Lid thl Appeal No 16 of 2002 where it was stated that

“It is well settled that an appellant Court wﬁl not. mterfere w1th the
exercrse of dlSCI'etIOIl un,less there has been fatlure to take into
account a matenal Consuleratlon or an error in prmuple was made.”
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That the Appellant was served but chose not to appear and that there was an
affidavit of service on Court record mdlcatmg that the Appellant s Counsel

~y

refused to acknowledge semce
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Counsel then avers that the trtal Magtstrate exerased her discretion

judicially thus no Justlflcatlon to ;nterfere w1th her demsmn
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Having looked at.
Counsel, I will now
the first Appellate
before the tnal Cour

e first: gr OL;appeal,: el:for. -the- Appellant argues
that the Appellant possesses the certificate of title and is therefore the
registered proprletor of ‘the suit land I do not contest this point as a
certificate of. tltle is concluswe ewdence of ownershlp See Section 59 of the
Reglstrauon of T}tles EAc(t,fl‘he Respoqdent also avers that he has a kibanja
interest in the g;lme land and shguld be, g1ven frrst priority. According to
Section 35 (2) of the Land A\ct Cap‘227 the | owner of land who wishes to sell
the reverszonary mterest in the landnshall grve the first option to the tenant
by occupancy. In. the case of Ammu Charles Vs Aboke Chrlstme, HCCA No.
32 of 2012 also mted by the trral Maglstrate, Wolayo J , held that;

“As a sutmg tenant, the Appellant had the first optlon to purchase
and fallmg whlch, the offer would be made to another interested

party. ..o spe s '.':_':"*_".‘:‘:j'f.* S B

The trial Magistrate relied on 'th'é's‘_'e'pi‘ov'is‘ion'sl-t’o ‘hold that the transaction
between the latei"Muznngu 'and the’ Appellant was null and void as the late
Mbabazi was never glven the first optlon to purchase the mailo interest in
the suit land, Itis on’ these ‘facts that the Appellant was held to be a
trespasser on the’ Respondent s lancl after constmctlng ‘blocks on his land
without cons_ent. In the pren‘uses;l-‘fmd that 'thé Appellantsls the legal owner
however; the eqdital)le 'in't'érest'of the -‘Respondent canfiot be prejudiced as
he also has a right, over the land -That. by the appellant carrying out
eonstructlons w1th0ut consent from the Respondent amounted to trespass. I
thereby agree with the trial. Maglstrates decision that the acts of the

L amounted to tI'espass 3 | thereby dlsm1ss the first ground of
Appeal (ad et e 5 . |



fa11ed to reach an'agr' _ 43 i red 1 Sectlon 36 of the Land AfE' R
should be noted that compensatlon was offered to the Respondent who
declined to take it and this does not ‘necessarily entltle the Appellant to
ownership since he offered compensatlon The mere fact that  the
Respondent never allowed [ the' compensatlon, he remamed a Klbanja holder
on the land as the agreement between them was not consented to. I thus find

I

no merit in this ground of” appeal

As far as ground three is. concerned Counsel for the Appellant contended
that there was n Justrftc,atlon for the award iof general damages as the
constructtons carried out were on the Appellant S land and there was 1o
evidence adduced to show that 1rthe Respondent suffered or was
inconvenienced in any way to. Justtfy such an award of general damages. It
was however, contended for the Resglondent that he has a Kibanja on the
Appellant’s land and that, the ;}ppfllant trespassed on the same Whlch
warranted the award of damages by Ihe trral Magtstrate ' :

Looking at the lower Court s record it was' submltted that the Defendant/
Appellant blocked e road leadmg to the Plamuff/ Respondent’s Kibanja
and latrines. That the Respon,dent has .no compound because of the
Appellant’s construction and thatlusL houses, have lost value for no access. It
is also proved that the Defendan,t/ Appellant adnutted in cross examination
that her structures were not, approved by KCCA It should be noted from this
evidence that the Respondent suffered some losses therefore the Magistrate
was justified in awardmg general damages On this basis 1 also find ground
three of the appeallachng ,_me_r_l,t.j "



0 Visit wes::he}d
nnfaur hearmg
ecord for them to
he other hand' : }:{e
way 1nﬂuence the

Respondent argued

Magrstrate S decmo _se not to appear

d1cat1ng that the
ed \ should be noted ‘that
filing an affldawt of servrce upon Court record is.a mandatory requirement,
under Order 9 rule S of the C1v11 Procedure Rules I however, agree with
Counsel for the Respondent to the effect that wsmng the locus would not
have taken away ewdence whlch‘was a]ready on record concernmg the
Respondent owning a Klbaﬁja in® the Suit ]and In the premlses, I find the
fourth ground of appeal also lackmg merlt i
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Appellant’s Counsel r_

In the premrses ,therefore takmgt- into, con31derat10n the issues discussed
above and in the mterest of justlce, I hereby d.lSl‘nlSS this Appeal with Costs. .
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