THE REPUBLIC OF UGANDA ' S
IN THE HIGH COURT OF UGANDA AT JINJA ' , _f.':"

H.C.C.A NO, 16 OF 1993 =r
CIVIL APPZAL Mo, 67 OF 1988 ;
1. SAMWIRI SAJJABI ) ==
2. KADIRT MUGVER )
3, BA KALT WALUUBE ) ssssscesssagezssecrscnssystisas: APPERLANG
4, SIMON MUS AMBA ) -
5., WILLIAM MIRIMO )

SAMWIRT ISAZAKULYA ) :sscssssceceseszssssssssssssssss s RESPONDENT

JUDGUENT

This is an appeal against the judgment of the learncd Chief
lagistrate of Jinja delivercd on 11/8/1393. There are 5 appeliants
namely: Samwiri Sajjabi, Kadiri Mugweri, Bakali Waluube, Sinon
Musamba and Williesm Mirimo, the respondent is Samwiri Isazakulya.

The case which concerns a land dispute originated from the
court of RC1 Rudime where the present respondent lost, he appealed
to RCII court of Budima where he alazo lost, the matter then went
to RCIII court of Bubagsaya wherc he still lost, finally the matter
went to the Chief Magistrate's court in its gppellate juriadiction
snd the learned Chief Magistrate decided the case against the 5 :
appellents in favour of the rcspondent. The appellants then
appealed and gave 2 grounds of appeal which were as follecwa:

15 That the learned Chief Mazistrate erred in law and fact
when she failed to sufficiently counsider or take all the
evidence on record and thercby arrived at a wrong decision
thereby occasioning o miscarriage of justice.

2 That the learned Chief liagistrate c¢rred in law when she
found for the respondont inspite of thce fact that the
respondent's claim was barrcd by the Limitation Act.

Mr, Tuyiringire who appearcd for the appcllants while arguing :
the 18t ground of the appeal argpued that the lcarned Chief : -
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Magistrate ignored the evidence of Nsimbindala who supported the
appellants' case and that if she had properly considered the
evidence of this particular wilness she would have come to a
different decision. It must be 3aid that this is one of the cases
originating from RCs courts where ordinary court procedurcs are not
properly followed as a result the evidence in g1l of these courts was
not properly recorded nor was it recorded on oath, it was therefore
- very difficult for both the Chief Magistrate's court and this court to
foliow exactly the evidence of those people who allegedly made
statements in the three RC couris. 3

This being the 4th appellate court is is not so much concermed
with the evidence on matters of fact. It is concerned more with law -
rather than findings of fact in the lower courts. I have looked at
the records of the learned Chief Magisirazate .and the records of the
lower courts and I have come to the conclusion that there were a
number of fundamental irregularities committed by the learned Chief
Magistrate in this matter. In the 1st place the learned Chief =
Magistrate gave the impressgon that she was hearing an appeal from
all the 3 RC courts, which was not the case, The appeal was
specifically against the decision of RCIII court, it was therefore
irregular for her to review the decision of the other 2 courts as
she did.

The 2nd irregulavity is that when the learned Chief llagistrate

sent the Grade II Magistreate to wvisit ihe locus-in-guo on her be- . (
half she relied on the findings of the Grade II Magistrate to ‘

make her decision. It was not cuite clear as to what prompted the
lesrned Chief Magistrate to adopt that procedure whein she was hear-

ing an appeal .and nol a re-trial. I have not come across any

record as to whether or not the court was moved by any of the parties
to take fresh evidence from the parties, in absence of that inform-
ation on record I can only say that the proecedure was irregular. By
provisions of secction 54 of the Civil Procedure Act court has power
to send scmebody else tc rccord evidence on its behalf, by provisions
of section 81(1)(d) of the Civil P ocedurc Act and Order 35 rules 22
and 23 of Civil Procedure Rulcs which arc applicable to Chief Magistréte‘
court under scction 231 of the M.C.A., a court is allowed to getb
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Grade II Magistrate who visitcd the locus in guo did not only draw

e

fresh evidence on gppeal but there are rules which must be followcd
in this case the record docs not show thal such rules were followed.
In her letter of 7/7/93 the leanred Chief Magistrate simply dlrected
the Grade II Magistrate to go to the locus in quo -and draw a sketch
plen of the land in dispuie because she did not find such a plen on
the rccord, this clearly shows that the court was not moved by any
of the perties to have additionsal evidencc heard on appeal., The

a sketch plan as directed but he held another hearing at the locus
in quo which was improper.

I now turn to Mr. Tuyiringire's argument that if the learned
Chief Mogistrate had not isnored the cvidence of Nsimbindzla she
would have found for thc zp.cllants, with due respect, that is not
true befause according tc the rccord of RC1 court a statement aﬁtribut#
ed to Ngimbindala seems to show that the land sctually belonged to the
present respondent; so thizs argument is not guite correet,

As regards to the 2nd ground of appeal Mr, Tuyiringire argtied
that the learned Chief Megisirate was wrong to have made a finding
in favour of the respondent vwhen the matitcr was time barred, With
due renpect to the learncd counscl this issuc cannot bec maintained ,
because it was the gppellanis who first inatituted the suit against —
the present respondent in RC1 court of Budima, they are btherefore
estopped from raising the issuc of Limiation Act on this sppeal, if =
anything it was the appcilants who werc wrong to have instituted thc;fi
suit when it was time barred. I find no merit in this 2nd ground of
appeal .

In view of the two material irregulsritics evidenced in the court
of the Chief Magistrete this appcal is allowed; cach party is to meet
his own co3ts, I order that the case be re-tried by another court off' 
competent juridiction prcferebly magistratc grade IT but not any of '}5
the RC courts. Unitl the re-trial is carried out the parties are to f ;
maintain the positions which they occupied beforc the suit was filed _ii
in RCI court.
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C.H. KATO

JUDGE
29/3/1995 -







