o . |

T " — ‘\“‘ e b= e
T \hce Jd A\

‘\f\r- ju.%

THE REPUBLIC OF US04 JL)f77G;iy€§L

IN_THE HIGH COURT OF UGaiDa ol XaPala L&£EL&%
CIVIL SUIT wo.-oéﬂwww 1989 1Lfa**5

ADPFINI STRATOR G““‘"’QLL tREr i p et e J_J‘aITTIFF

VERSUS #hA~£4¢)LMka’
e, Joo- NICHQLAS CXiZ D4 {

............ e 0.0 NRHEENT
2, ALFRED OLWORa )]

TR
............. ¢ DEFENDAJTS

. Before: The Hon. )r. Justice J.P.V.. Tabaro

Ruling:

The application in question arose "in connection with the
estate of the late Norbert Onanchan sdegi who was a resident
‘of vagiermach,: Warp in the District of Nebbi, The estate is
currently being administered by Nicholas Qkwenda and slfred
Olwora father and uncle, to the deceased respectively. The
estute comprised of inter alia, land, a lorry, 4 permanent
* houses, pick-ups (3) according to widow® assertions, at the
time of the deceused's demise. Curiously enough the lgarned
magistrate Grade I, of Nebbi Court, treated che mutter as a
small estate «nd proceeded to grant letters of administration
to the respondents in this application. The deceased's
widow, Sarah Onanchan idegi appears on the letters of
‘administration as one of the grantees but she averg that her
name was included on the «pplication without her :knowledge..
Under section 1 (1) of the adrinistration of Zstates (Small
Estates) -Deecree (No:*13 of 1972) a small estate is one whosge
value does not exceed shs: 100,000/=.

In the'substantive Suit- the administrstor General brought
an action for revocution of the Nebbi- Court grant arong

ether prayers.. .In the plaint it is pleuded that the grant
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was obt41ned fraudulently by 1nclud1ng tlb name of the
widow when she had not consented to thu grant being obtained

in her names. g;w&"-*““”

“On 9/5/199@, counsel for the applicant Mr. Modama, ergued
an dppllCdthn unier O 6 rr 18 and 30 of the {ivil Procedure
Rules for leave to amend the pl411t SO us to give details
of the alleged,frdgdt; He rightly filed a Chauwber Summons
for the ﬁurpose. Learned counsel for the respondents Vr.

Ulwor rundu opposed: the application snd submitted Ghat the .
particul%ré of fruud were not ple.ded and, conseqﬁently.

the plaint disclosed no cause of action. c IT witl be recalled,

as both learned counsel pointed out, that in terms of Q,6 r.

2 givil Procedure Rules in cases in which the party plealing
relies on any wisrepreséntdtion; fraud, breach of trust, wilful
default or undﬁulinflucnce} and in other cases in which
particulars may be necessury, such puarticulars with dates

shall be stated in the purticulars. Pr. -Ulwor Mundu prayed

for dismissal of the it '

In deciding whether or not a plaint discloses a cause ’
of action the court considers whether the u141nt1ff enjoys 4
ri;ht, jthdt'the right has been violabed wnd the defendant
is liabl¥e - see this court's ruling in civil'suit No. 1193
Kampala Truders Co-op. 3ociety Ltds v. K.C.C. (unreported)
and H.V.5. Kayondo S.C. V. nttorney General Civil Suit
No. 422 of 1988, bufore C.K. Byamugisha ags Je ( as Her

Lordship then wus), following a debision of the then Court

of Appeal for Egst -africa in Autafdar;ge v. Motokov -
(Now-3) /1971 / E.i. 514 at Pe 519 DaTa. D per Spry V.Be -
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(as he then was). Once the court arrives .t the conclusion
that no causé of action is discldsed in the plaint, the sume
is rejected in agcordance with 0.7 r. 1M (a) of the
blVll Procedure nules.
In Vbararu Goffee Juring Jorks Ttd. V., Grindlays
Bunk (U) Ltd. /?975'7 HGB 5?, cited by ¥r. Ulwor Mundu

counsel for the respondent, it wus pointe out thdt the purpose
of pleudlngs 15 to allow the parties an opoortunlty to prepuare
their cAsa;adeHuqtely. Then the court of Appeal for

Eastern africa in Rastern=—3uke ry V. Custeline /1958_7

461 at P, 462 pura G, Sir Kenneth o connor, P. (as he

then was) observed:-

o

"It will be sufficient, for purposes of the present

Cuse, o 5.y that awendments to ple. lings sought before
the heuring should be freely wllowcdl, if they cun be made

without injustice to the other side, .n! thers is no
injustice if the othe T side c.n be compenseted

by costs: Tlldpsley v. Harper 1878, 10 Ch. D. 5953

Clarepede. <Corrercial Union .ssociation 1883,
32 «4,R. 262". 48 the court later on st.ted, the main

principle. ié thut un -umendment should'ﬁdt be allowed

of it cuuses injustice to the other siden.

It is these principles which guide this court in deciding
whether a purty should be ullowed To arend the pleudings
or not, as, recently in Banex Limited V. Daniel Nullka,

C.5. 184 of 1988, per C.K. Byumugzishu J. (Unreportéd);'

The pluintiff, in the present case, expresély'qverred

in the plaint that the Letters of udministr.cion were
L .
granted to slfred Qlwore, Saruh adegi, and Micholaus Okwenda
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Dy the court in iebbi an the 21st duy of Pegruary, 1988.
a8 alreudy pointed out,” in the next paragr.ph the
Pluintiff stutes that'the srint®wis obpuined fraudulently
by-including the numwe of the widow when she -hud not consented
to the grunt being obtuined in her names.,

Perusing the pluint und upplying the . rovisions of
O 6 T. 2 ClVll Procu lure Rules (SUPTJ) it cannot be said
that no pgrtlculurs of Irdud iTe expre)sed Fuerhaps the
Plaint is lacking in form oggjln bubat¢nce. The gfgﬁﬁd

for alleging frqud is given uni tac idte of the aulleged

fr“ud is stated in cle*r terms._

b g o

.I woull De slo: to dlsmlss thls sult wlthout determining
it on merlt as the, court whlch grqntbd the Lettbrs of
Admlnlstraclon“grlevausly viclated ‘the luw, Mpparently, 48
the value of the es%1te'wié ignored for Te.sons which are not
wholly clear. But up >lying the principles .bove outllned

it cunnot in my wuy prejudice the resnoniﬂntb i¥ the

pl41nt1ff/Jpp11CJnt is *runted le.ve to ampd the pleadings

:1n questlon. By «mending the plaint. 1t appears to me the

issue in the cuses will become 411 the more” ¢leurer, for
the benefit of ull the purties to. the suit. I grant the
application t umend the Plaint with costs to the respondents.

J.P. 1, TaBARO
J UD G E,
4/6/1930
4/6/1990:- rr. rud.ms for applicant,
¥rs Ulwor undu for respondents.
Widow present. -

Ruling delivered.
J.P;W. TABARO

JUD-“‘E
46/1920.




