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L0 THE HIGH COURE OF UZANDA AT JINJA

MISC, APXIICATIOF NC. 20/94
KAJUMBULA ROSE NADIOPE : : : : : : : : : ¢ : : : : PETITIONER
VZRESTS
1. IEE RETURNING OFTILELR
2, TIRUSASILA KATONGOL® DIFPAS ¢ ¢ 2 2 3 3 @ : ¢ ¢ RESPONDENTS
BETORE: IH: HOWOULAWLL JUSJICE ¢, M, KATO
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This is a petition lod~ed by the petitioner Hajumbula Rose
Nadiope requesting this court to revise the ég§§a$3§:of the Ag.
Chief lagistrate Jinje doted Tth July 1994. The back ground of
this petition is thet the present petitiocner hajumbula Nadiope
Hose was one of the candidates who %ook part in the March 1994
Constituent Assembly lections. She lost eng filed a petition
- €hallenging the out come o the elections which were unfavourable
%o her, The petition was Cimmissed by the Ag. Chief liggistrate
Jinja on the ground thet it hod been lod ed out of tiue. She
(WNadiope) then filed {his petition reguesting this court to
revise the decision of the lcainel Ag, Chief Yegistrate, Jinja.

The petition was filed vnder the provisions of section 84
of the Civil Frocedure Act. The main ground upon which the
petition was based wos that the learned Ag. Chief lagistraste had
dismissed the petitioner's easxlicr pevition in an arbitrary
manner after she had mcede her secred inguiries in the absence of
the parties involved, in so doing she had acted illegally with
material irresuwlarity therefore there was miscarriage of justice.

Before I proceed to deal with the merits snd demerits of this
petition it is important to point out here that this court made
an earlier ruling with regard to the issue of whether or
not this court has jurisdiction to entertsin this type of
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application in view of the provisions of rule 28(3) of the
Constituent Assembly Rules; in thot ruling I resolved that
although this. court hes no appellate jurisdiction e entertain
appesls srising out of a petition filed under -the Constituent
Assembly Statute the court has jurisdiction to revise the decision
of the lower courtis in those matters under the provisions of
sections 3(1) and 11 of the Judicature Act znd also section 84 of
the Civil Precedure Act. 411 I cen do here is to ewphasise that
this court's jurisdiciion to make a revisional order was not
affected by lnle 26(3) of the Constituent Assembly Court Rules.

One other preliminery matter which I would like to dispese of
is the issue of the disbinction bevween an appesl and a revision,
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while the pewers of the court uvnder the former are very wide its
powexrs under the leiter =re restricited to the provisions of
section 84 of the Civil Procedure ict, I have been prompted te
bring out this distincivion because Lir, Mugenyi the learned
oounsel who argued «his petivion on behalf of the petitioner
appeared o have ergued it as if it was an appeal whiech is not
the case. :

Turning to the meriis «nd dewerits of this petition, the
learned counsel for the petitioner lir, Mugenyi who addressed
this court at a grent length on a number of issues pointed out
that the lecined 2y, Chief liggisirate acted with material
irregularities wken she did not give the parties a chance to
address her or to be heard after she had made her investigation

into the matter and thot she did not amake a finding that the time

Yo file the petition had expired under the Coastituent

Assembly Rules. Cn his »art lir. Kania who appeared for the 2nd
respondent was of tl:e view that no material irregularxrities had
been occasioned by the Tindingy of the Ag. Chief Mggistrate and
that before the Ag, Chief NMasistrabte had made her ruling all
parties inyolved in thig matier cddressed her. At this point

I must point out that the hearing of this petition proceeded
ex-parte in respect to the 1st respondent under Rule 17(1)(a)
of the Civil FProcedure !mles because bthe lezrned counsel for the
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'ﬁs’c,!as;}ondent did not twm uwp at the time when tids pe tition came
up for hearing althouzh iv hod been edjourned in her presence, |
Thé provisions of section U4 of the Civil Procedure Act

under which this petition woe filec read as Follows:-

w84, The High Court nay call for bhe record of emy case
which has been deseriired by any subordinate or magzistrate's
“gourt and if such court appears to have —=
(a) exerciscd =z jurisdiction not vested in i% in law; or
" {v) failed o exerecise a jurisdiction so vested; or
. (0) aeted-in tiae exercise of ivs jurisdiction illegally
~ gr with metberiel irrepularity or injustice,
the High Court may revise The said case and mey maeke such

.de:- therein as it thinks Tit:

1ded that fo cuch power of revision shall be exercised—

* (,1.) unless .the portiés shell first be given the
'y opportunity of beirz heaxd; or X :
% R (ﬁ,ﬁ where, fron lapoe of Liwe or other cause, the
or 10 exercisd of guch porer would involve serious hawde

i ghip %o any persoin.”

Al‘!ihglgh'the petition itself does not specifically ;:fbate
wader which of the 3 sub-sections of the above section the
peti‘_tig'ﬁ‘\}?as filed, according to the ar cunents advsnced in cou;'t
whgnvajéu:mg this petition it was clesr that the petition was
bee‘ed on mlbaec blon ¢ of the section which is that ‘the lesrned

pJ]

tricl magis vrete exercised her Jvrlc‘dlc tion with materlal
irrezulaotity ond injustice. The pext of the learned Az, Ch:l.e;

Moy slgtrabtd's ruling which seems to have becn the subject of
this 2(-'334.14101’ ig con: od in the following paragraph:-

.tI.“E.FQVuI‘ on inguiring after the preliminary objection
Talse ed by counsels for the vespondents, I have found tb.at
'I@§ were fully paid on 3/5/1954 when the petitioner Waa

Qi‘béd a8 havin: ..,,wo ;lubd in courht 2 oum of 147,000/- vide
]

recedpt no, 1715768, The inguiry also revealed that on
3/4/1094 tn\_ pevi tioner deposiied in ccurt s swi of _3,000/-
vide no, 61497 “hat is on The 4oty of filing the appli.ca-—
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$ion., Clearly this was an outright disgression from the
provisions of the Constituent Assembly Dules S.I, 4/94
whieh rules are mcadatory."

It is the case for the petitioner thal the passage guoted
. abgyg amountbed Fo mnTerial irregulazity becouse the learmed Ag.
_Chief liagietrate had acied on her own %o find more about the
mgbter before her in the a-zence of %he parties. Vith due-
»eepees I do mot cceept Thid view Lec.use in thet passagze ghat
the lezxued Az. Chiel ['ouistrate in =eoying is simply that when
she ahecled on the vecards sho canfizoel what Mr. Kandia heX
ml:l.n:r: o $n1d hex wawely that the Teas ware not paid in Xime
mné ¥hot she lash poviieny was made on 3/5/64. It wes on that
besig =% sl held +hat tha ense hed basn filed out of ey
“u._na—t therefore prover tn sug est that the inguiries sha
~arpicd ewe whaze dww. uler ox weve the basig of LoX Aveiehem,
In her raling whet she referred %o as an inguiry was. i Taciesg
—earnsl grer¥ = alglr up her mind on what fhe lewiied ewpgal :
had already addressed her upon. - The lgarned.caunsel for the
FwTTideney conceded thal the laod poyaont of manoy mmm gn .
3/5/94 and that was the “inding of the learned trial magistrate
Ib =5 aleo vheot e, Tonig kad teld ker in his earlisr b
- mission; I find no materisl irregularity which has resulijed in
any kind oFf injustice %o warrent this court revieing the mling
of:the lesrned Ag. Chiel liagistrete under secticn 84(e} of the
Civil Procedure Act. : :

-~ My, Mugenyi the lecined counsel for the petitioner made 8
number of points iu his Forceinl submissiong bu{ which I -Go not
feel weie relevant to thin Xinéd of pedition, I will ihowever. 1
deal with soize of those iscues briciiy although tvhey have ne

d§rect beaving to- the final outeome of this petition,

. .o My, Mucenyi contended that payment of court fees is.net .

the price %o be peid by @ perby Ffor his litigetion but it is

revenue collection by the goverament and that revenue can . be .
collected at any time even after the cese hes been Ffiled,  He
‘based.this arjument moinly on the provision of seckion 100 of

the Civil Proceduice Act. TWith due respect 1 agree with the

: 3 ) ; : - 2 "'.:..."“'/5‘







AChr - = =Y
TR FTR WA TR NS rTe hd otk R R

v 3 .'
B
’
5

learned coumsel's arrument to the exbend that the court can demand

for proper court feesg o be psaid even after the case has been fil-

ed but according to the amthoritics availuble includings the ocase - -

of : UNLA EXPOULS TID, V., CUSIOMS (1970)EA 648 which Mr. Magenyi .
himgelf quoted a cazsc in not validly before the court wntil the

- last installuent of the court fees has been paid,

The other peint raised by Iir, Mugenyi is that the Constituent
. Assembly Statute does not stetle the time when the camse of action
arises; wilth due respect o the lesrned counsel Injle 28(1) of
the Constituent Assenply ules clearly says that an election 2
pelition shall be filed within 30 days from the polling day which
means the cause of action orises from the Polling day. Althofizh
this provision may scunéd not fair for a person who may not get

~ the resul®s of the elections until after o long time but that is
net the same &5 saying that the statute does not Provide for the
day on which the cause o7 zetieon- arises. : Exl g |
Having said’ @11 that I find that this petition camnot |
_ sheceed, It is actordin:ly dismissed with costs to the. two i |
respondentis. < It is hereby ordered that the ruling of the deaxned
¥ . Ag. Chief Magisirete dated 7th July, 1924 be arlherecl baik. M oenyi |
e ke C.M, KATO
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31/10/1994 ..
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