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This is an appeal by Ajoket Charles against the
‘3ulgnent and orders dated 22.4.1997 of the learned Grade

One Magistrate, His Vorship Mr. R. Byaruhanga, sitting at
Soroti. The appeal is against both convictian and sentence.

The brief facts leading to this appeal are as
followis. The appellant was charged with burglary and
Theft under Sgctions 261(2) andl 252 of the Penal Code

_ “Act respedtively. IHe was also charged with an alternative
e’aﬁnt of Possessing suspectel Stolen Property contrary
to Section 299(1) of the Penal Code Act. He was acguitted
of the first two counts of burglary and theft at the '
state of a no case to answer but he was however founa
guilty and convicted of the alternative count and
sentenced to 24 nonths inprisonment. The appellant was
zfaj,ggieved anl disatisfied with the said conviction ani

entence, hence this appeal.

At the comencenent of the hearing of the
ppeal it was realised on the court record there were

enoranda . 'of Appeal each of which hal different




They were respectively filed on the 30.7.1997 and 7.8.97.
With the consent of Mr. Opolot Ejoku, Frincipal State.
Attorney, lir. “akembo, learned counsel for the appellant
applied to prosecute the appeal on the nemorandun of appeal
dated 7.8.1997. I allowed the application and the said
Leiorandun was taken as an anended nemoranius of appeal.

It contained the following grounds of appeal:-

1. That the learned trial Magistrate
viadrectel hingelf in convicting the
apoellant unler Section 299(1) of the
Penal Code #ct with which the appellant
was ﬁot charged.

2. That the learned trial agistrate
erred in law in allowing linself to be

influenceld by hcarsay evidence.

3. The learned trial lagistrate misdirected
hinself in law in shifting the onus of

proof on the appellant.

4., That a sentence of imprisonment of 2 years

vias excessive in the circunstances.

Cn the first ground of appeal Kr. Lekendo,
learned Counsel for the appellant, subrditted that the
appellant was charged with possessing suspected stolen
property contrary to section 298(1) of the Penal Code
Act which is neither ninor nor coznate to the offence
ereated unler Section 298(1) of the Penal Cole Act.

He pointed ocut that in any event there is no offence
nown as possessing suspected stolen property under

Section 298(1) of the Penal Code Act.
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i ﬁe invited e to allow the-a;peal, quash the conviction
E - and set aside the sentence on this ground alose. MNMr.
& Opolot #joku, learned Principal State Attorney conceded
that there was an error on the record but contended that
this was not fatal to the proceedings as the offences created 5
under Sections 298(1) and 299(1) were of the sane
genus. He subnitted that the learneld trial lagistrate
throuszhout the trial hnd in aind the offence created
uwnder Section 298(1) of the Penal Code Act as is evidens
in the proceedings. He contenled that the errors on the 10

. record were typographical and shoull be ignored.

Fronn the court recoxrd, the appellant was
chargzed unier Section 299(1) of fhe Penal Code Act. The
offence created thereunler is quite different from that
mnder Section 298(1). Section 299(1) of the Penal 15

Code Act provides as follows:-

"299(1) When any police officer has

stopped, searched or Jdetainel any vessel, boat,

: aircraft vehicle or/person under the

| 6 provisions of Section 20 of the Criminal 20
E Procedure Cole or searched any building

vessel, carriage, box receptacle or place

pursuant t¢ a search warrant issued under

69 of the Magistrates' Courts Act, 1970,

and has seized anything which nay 25
reasonably .be suspected of having

been stolen or unlawfully obtained, and if

the person in whose possession such thing

was found shall not account tc the

satisfaction of the court, of how he cane 30
by the same, he shkall be guilty of a
nisdeneanour. ™
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Though the appellant was charged under this

section, from the chorge sheet the pat ticulars of the offence
related to section 298(1) and frow the proceedings the

trial was conlucted on the basis of these particulars

of the offence. The »earned trial Lagistrate also

convicted the appellant unler Section 298(1). Mr. Eakenbo
contenled, and he was xright hcre going by the typed
judgnent, that the appellant was convicted unler section
299(1). On perusing the handwritten judgnent of the

trial Uagistrate I found it as a fact that the conviction

was under Section 298(1) of the Penal Code Act.

Being charged under one section, tried and
convicted unler another section creating a different
offence is exirenely irregular. A charge shcet is intended
to notify the accused of the nature of the .allegations
against hin. It should contain no acbiguities as these
are likely to erberass hin in his defence. This is a case
where the charge sheet was materially defective. The
leained trial Lagistrate could have cured it by effecting
an asenlnent under Section 130(1)(t) of the k.C.A which

provides as follows:-

"130(1) where, at any stage of trial,
it appears to a Lagistrate's court that,

(a)

(L)  the charge is defective in a naterial
varticulars.

Gy e

then the court, if it is satisfied that

no injustice to the accused will be caused
thereby iay nake such an oriler for the
alteration of the cherge by way of its
arendnent or by the substitution or alldition
of 2 new charge a2s it thinks nccessery to
neet the circunstances of the case. "
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The learned trial Magistrate d4id not take
this course. lie instead proceeded to try the appellant
unler Section 299(1) and to convict hin under Section
208(1) unier which he was not charged. I can not agree
with Mr. Opolot that the conviction was correct because 5
the offences under Section 298(1) anl Section 299(1) is not
.pinor and cognate to Seetion 259(1). This was
a fundanental irregularity renlering the trial a nulli ty.
This grounl of appeal succeeds and on it alone I allow
the appeal, quash the conviction and set aside the 10
gentence. In the circunstances it is unnecessary to
consider the other grounds of appeal. The appellant
ghall be imnediately qe%ﬂg;;énun;ess he is being
N
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detained on sorie other . lawful ground. N
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