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This ruling is in re3pect of an gpplication for leave to

lodge notice of appeal out of time, The application wes

.brought by the DFP under the provisions of section 328A(1)
of Criminal Procedure Code, it is dated 1/9/95. The
application is supported by the affidavit of one Jolm Lasu
which is dated 18/9/1995, The learned counsel for the 2
respondents IMr, Mutyabule swore an affidevit in reply on
behalf of the 2 respondents,

The back ground of this spplicaetion as may be gathered
from the records available and the arguments of the two learned
counsel who appeared in this agpplicetion, is that the 2
respondents Joln Nawaswa and Odeke Daniel were charged before
the court of magistrate CGrade I at Jinja with the offence
of emblezzlement; one of them was acquitted on 21/3/1995
and snother was acquitted on 17/5/1995. After that Acguital
it would seem no 3tep was taken to lodze any appeal or notice
of sppeel until the lawyers of one of the acquitted respondents
gave notice of. his intention to sue the complainants in the
criminal case i.e., Kakira Sugar works, it was then that the
learned senior 3tate Atlorney was contacted to take up the
matter, hence this applicction.

The learned 3Senior Sizte Attomey who appeared on behalf
of the applicaent argued that there was delay in lodging the
necessary notice of azppeal because he did not get commmication
frop ATP Etomet who prosecuted the case in thc lower court
in time. He received the commumication zbout the acquittal of's i
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the 2 respondents throush one Lasu 3Sometime on 28/5/1995
although the decizion of the CGrade I mogzistrate was made on
17/5/1995. It wa3 not wntil sometime in July 1995 that he
got thc relevent file from the police. He finally instituted
this opplication on 18/9f: 65 (the record on the file shows
the date as 19/9/1995 not 16/9/1995 as stabted by the counsal
in his submissiorn). Accordins bo him there was a2 reasonable
ground a3 to why the noticc o7 appeel could not be lodged
vwithin 14 days a3 reguired Ly law. He =l30 srgued that the .
2 re3pondents were cheised with the offcnce of cablezzlement
of 2 3um of 2,260,000/= which i3 a sub=lentisl =mount and that
makes the case to be imporitant and of public interest.

In reply Yo Mr. Okwien  2's submission Mr, Mutyabule the
learned coun=scl for the 2 re~-pondents argued that there was
no reasonable coause a3 o why thi=® application should be granteds,
According to him the came which is the subject of this
application did not proceed ei-parte as the state was represented, |
therefore the state camno’ complain about the Tailure to get
information about the outcome of the case in time for them to

appeal. He €lso pointed out that the affidavit sworn by Hr. Lasu

in support of this applicetion is worthless since it i3 hoarsay. .
In his view this apnlication was brouzhi for the purpose of
harrassins the reaspondents becanse they had sued the school

which wa3s the complsinent® in The criminal case.

There are essentizlly 2 matters to be settled in this
application. The 13t is whether or not =any reasonsble czu3e or
good causé ha3 been shown 28 to why the applicent did not lodge
~his appeal or notice of sgppecl in time, Ths Znd is the is3ue
raised by M., imtyabule which is whether or not the affidevit

of Lasu sworn ir support of ©his applicetion is valid,

The expression "good cousc! appearing ir ssction 326(6)
of Criminal Procedurc Codde i= not deTined in that Code so it
mast be given it3 natursl and grameticel meacing., Noimally
sufficient couse or good cesuse relates to the applicant's
inability or failure to take a particulcxr-step in time
stipulated by law: Mugo rué others v. onjiru and others F; 970)
EA 481 end Charles Kengsmiteto v, Uzanda (1978)HCE 124.
decidingz whether or not the applicent has e3tablished "'good
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account all the circumstonces surroundinsg s particulsr case.
Judging from the contents of paragreph 6 of ILasu's affidavit

the respondents were ac ulsted in 2 stases, one was acguitted

on 21/3/1995 =nd the othexr wa? acquitted on 17/5/1995. It was
not until 19/9/1995 that the state Pound it neces3ary to file
this epplication to encsble the state to appeal against these
acqguitzls., The learned coun3ecl for fthe espplicant gave as his
reason for not appealins in time thst he did not get the news of
the aequittals until 26/’/19,,. This explanation given by the
learned counsel for the soolicant does nmot sound convineing because
the 3tate tiroughout the proccedings wes represcnted by an AIP
who ouszht to have informe’ his superiors of the sccuittals
immediately after thce court had made its decision. As pointéd outb
by Mr. Fustyabule the lecined counsel for the respondent, this
was not an ex—-parte procccding, This court fails te understand
the purpose of the prescnce of the prosccutor in court if thet
prosecutor does not coml ricate with his supperiors as to whet
goes on in court, it is only unfortunate that the idez to appeal
did not originate from tic Hroisecutor but from the representative
of the complainsnt, whicli mey mean thetl the prosecutor was either
satisfied with the acouittsls so there wa? no point of requesting
the learned 3tate stbtoriey for an appesl er he was just indiffeoment
about the whole matter.

Mr. Okwanza the lecxncd senior state attorney in this argument
gpeaks of this ca3e being of importante end in public interest,
With due respect, T do not sgree witi him because if the casze was
23 important a3 he would like us believe, he would have remeined
in close touch with the prosceutor in this ca3e so as to be in
proper picture of the prosress of the czse; he would not have
waited until the COmﬁlCimFﬁﬁ'E representatives contacted him
geveral months aftcr the comuittels., It is my vicw that this
matter came out a3 sSoad

D

thin - oFf an afbexthou ht alfter the

complainant's representetive had been served with a notice of
intention to Sue the comploiiiznt a3 pointed out in parsgraph 7
of Lasu's =
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idavit. Othcrvise I cennot sce any reason a3 to
why the 3tate 3hould have waited for neerly 6 months to make up

Ly

its mind to sppezl if the cese was so important.
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In view of the fact that the applicant has not shown a good
cause for his failure to gppcal or file a notice of appeal in time
and in view of the fact that Liasu's affidavit is incurably
defective this application cznnot be sustained, it is accordingly
dismissed with costs to the 2 rezpondents,
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C. M. KATO

) JUDGE
10/6 /96
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