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In the 15t count the acen
cherged with murder

L, Bl sinbo W

cuue Fred was

4 of the Penal Code Ach,
The allezotion in that covr 1% $hat the accuzed and o+ hers

3t111 &t large on

or about 9.1.95, at Block 5/Sa
Baat HOU.'Biil:‘f

E3t-te in ke Jinja District

Kanma. n the 20d -coun’ he e ver, Kitinbo Tanuse Pred was
cherzed vwith abtiemphed rmrdor ¢/3 197(1) of the Penal Code Act,

In this comt the Particul ra o the offarce were that

Kitivbo and others 3+1ll at i
Block 5/54, Tilulmba East Hovsing Bstete =t

cause the death of Kalako Living ;Stone.

-8rge on or. about 9,1.95 at

vemnted to unlewfully

“he a.ccused le ced no: saillty—ts
eveiy ingredient thoreto in issue,
to DProve ezch =.G

offences: R, y, "

both counts and g3
3uch put The pro seéxg'iiion
every element of the
Sims (1945)1 &P 2233 It wes zleo
for the prosccution To prove

was therefore

the tack
each ingredient beyond Iressonable

doub®: Woolmum*op A 1935)AC 462,
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In the offence o
inter alia exist:.—
{a) THiT,

muraer, the following inecredicuta

there wos deziii of the Pexrdoii nzmed on the

(b) THA?, death wos wlarfully csused: .

(e) TELD, death was caried with malice aforetlion ght; end
(3) DUAT, it wes the aceoused and Aovoly elue vho murdered
.L'g,‘ >

Lie dGeceased,
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In the offence of en attempted murder, it is incumbent wupon
the prosecution vo e3tablish bey

there was an atteupt indo Jouer
attenpt was unlawfnlly to caunse the dezth of emother.,  In
order to encounter the task put or The shoulder of the
prosecution, prosecution adduced tlhe avidence of 4 wimesses
to prove a2ll the insredients exiaiting i the shove coun

It is not in édispute tha Teh Ragna actually died,
¥ }

a g
Hedical evidence of Dr. Joszeph Katende ¥ I was thzt on
10.1.95 he carried out & post mortenm cxonination on a femesle
body identified To hiui Ly one Vicent Bszzge a 'D:L’O'the:—in-—:!.aw,

a3 that of Jarah Kamia. In his poat mortem report A .

deceased had loceration ol the wight side of the face. 3he

¥

"5‘

rad a frectured skull ndé destruction of tht brain tissues,
The doctor put the cmse of death Ho be head injury due to
fire arn. Medical renort was tendered in court and marked as

Bxh. 2%,

Evidence of PY2 was thal Sarsh KEawna was his wife. On
the hiht of 9,1.95 ot axround 11.00pn the wiitness entered
the bedroom where the lote Sarah Kauma was with a child, He
wes immedintely followed by 2 thu~d one of whom was armed
with 2 gun, At the metcrial time zn electric lisht wes in +the
sitting roum and snother eleetrie bulb light was in +the

hed rooua,
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Maltoks .V'l..l.lc?.;_,e. He dcentiiied one timyy as latege Iu
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The witness went on to gay that as the dec
A - = < el f T em ~ 7 - ~ - Rt -
trying to identify vhe ss3gilants: 1t was the resz3zon =t that

in-law. The wiltnes® tetlified that on the foteful nizht

he hecrd 2 fsun shots ot arcund 11.00pm. After somedinme

the witness heord en aloxs being raized by P72, On reaching
the scenc he found Sarch Xaume dead with a zun 3hot wound
on the hesd through She risht eye.

[




—3= 4

The police invesbizating officer, PW4 on 10.1.95 3aid
he visited the sScene of crime at Welukuba Estete, In the
sitting roon he found a dead body of gz vioman vhich was
identified to him by PY3 as that of Sarah Keuma. All in all
the prosecution has adéuced an overwhelaing cevidence proving
beyond reazsoncble doubt tihabt Jarah Kauma wiose nazme 1S on the
ndictment is actually deud.

Cn Gthe is=zue of whebher the death of 3arah Kauma was
unlawfully ceused in homocide cases, death is presumed 1o
have been caused by wilewful aet or mis3ion unless it is
sShovn +that it was canded by accident ox inm circun stances which
make it excusable. Thc prineiple wes laid in the case of:

R, v. Gusambizi fesonsa (1948)15 EACA 65. In the instant
case the evidence is ';:n:—ri: Jerah Xauma was shot on the nead
throush the rizht eye =nc she died instantly. In those
circunst:nces, Sarah LZauma's death was unlawfully caused and
the prosecubion has proved that e3sential ekumeathoyond €

reason=hle doubt.

nmentel element which is often

)

Yalice sforethoushc is
quite difficult but ot impossible To prove. In: R, V.
Tybere (1945)12 BACA 63 it was held inter aliza that in
deciding whether malice aforethought has been es tablished or

not, court i3 to look 5% the surrounding circuustances of
the partichlar case, bthot i3 the conduct of the accuded
immediately beforc mid immediately after the incident, vhe

nature of injury inflicted, the weepon used and the menner

it was used. TIn the instmt case an eyc wilhess P72 testified

to the effect thabt Sovesh Kama was shot dead on the head by
use of 2 gun. Hedical evic"_c‘nce of PWI =nd that of PW3 and
PW4d wio visited the scenc corrohorated the evidence of PWa.

The gun sllegecly uZed in causing

£2113 within the mesninz end definition of "deadly wegpon"
under the provizions of section 273(2) of the Penzl Code Act,

el
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It was capable of beins fired and indeed it was fired end

the result was Geath oceuyred., It was sSiot at close range

e

gceording to the evidencs of PW2 as an eye wiitness and

the terget was the head throush the right eyc which was a

vulnerabie part of the body., In thoss cmrcume gnees who
-ever shot Sarah Kauma wiih <Thalt gun had necessary 1nuenm10n
of killing uznd indced iilled her., In my humble view, the
prosecution has again proved the ingredient of malice

aforethousht beyond rccsoncble doutt.

T

Bvidence at &
inecident bSook place on tie night of 9.1.85 at around 11,00

e peek ground of this case is that the

pm according to PWZ the only lientifying withess, An
electric 1light was in ule aitting room a;d also in the bed

room a; the time., It waz bright light and the decessed was

. shot a5 close range in the presente of P2, That eye
“witness claimed that he hod identified the assailants

progerly on the fotenl He said with the help of

that bright electric 1ishis azd the Tact that the 2
adsassina hailed from tie Same village with him, he was

able to idenfify them, Jhe witness gllcredly ideutificd one
ek
(%

as beins the as9sas3ins on the fateful night. It is trite
law that the evidenes of = gingle icdentifying wiftiness can

relied upon teo secure a ceuviction provided thoe court wains

- itzelf of the denger %0 do So.

However, K whexe tho evidence of the only identifying

witness haa bLeen ravely didgcredited in cross coxeminstion

or bas been menifestly unraliable she court must take sreat
coution Ma it may no’ conviet sn accused on the strength of
such cvidence, - In the prosent case ‘the eyeée witness PYW2 in
hiz identification evidenge fatelly contradicted hiwmsel?,
Whereas he g2id the ansas 3 heiled Trom lakoks village with

him and thot before the incident the aitackers were culte
close To him sbout 5 meitres only end vhat bright clectric
1lpht wa3 on at the time Go enable him To identify the Uhugs,
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In his evidence he idcniified the agsassing as Mate
Tukuguluyu and the zccused Kitimbo 3/0 Kawercre, T
following day however, the witness made a police statement on
10.1.95,. Hezretably, '::"er, the witcss did not mention
those nziaes of the so colled =ssassinz to the police thoug
the matter was still vexry fresh in his mind, The only
reasonable oxplanation in the premises wzs ithat the wimess
did not see or recognize the ag8sz33ins or the fatcful night,

Evidence is ‘bhat even on 14,1,95, F72 could not recall
the si=mes of his atbackers,. It was only woen e went to

o
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koka village tihct he remembered the names of hi3 e2teilamta,
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In *%hose cicumstancesn, I am in sgrommenty vith Tac learned
defence counsel that P72 hcd Iramed the case to iucriminate
the accused allegedly on the lend dispute which exiated
between the witne3s znd the Tathers of liatege =2nd the accused
respectively. In nmy muille view this was a merc afterthoucht.
In that regird the nroseccution has feiled To establizh that
the accuszed was at the scene of crime., Mailure to adiuce
sufficient evidcnes o pui ihe accused a2t the scene of crime
is fatal ©o the prosecution case, In Tzenda v. Karoli

aliaATE
Furaduma end 3 ors, Crimingl session case no. 154/91,

(unrenorited) the onus i3 clways on tlic pro=ecuiion to prove

its case beyond reasoncble doubt.

1.

%t when the prozccution Fails to

saients of en offence, such

Paiiture i3 P4l To baoe cusion c';"'* in that a prima

facie is not esbeblisiwd, In Bastt v, R, (1957)EA 332

R =

it was held inter eiis tha’ the onu3 is on the ;_:n:t:'os‘ccuf‘.ion

to prove this case beyound reasonable doubkt and 2 prime

fecie case is nob made out if, ¢t t
the casze pexrely “on full coasidercet
thought sufficient to zuotodn z con
gcintilla of evidence ez never be
of discredited cvidence a3 was the

close tihe pro3ecution,
n aizht possibvly

SWloa, - & mere

ouzhj; moxr can 2Ly amount
mation in the present
ca3ze. Theic i3 no cvidecice on I¢co in $Fhe instont oa3e

putting the aseccused ai The secene of ne, Conseguently a




section 71 of
set free unless

In the 2nd count®
In the
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exizting oifence.
comment,

12.11.96: Accused beforc
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aseiny held foer

i R,
vhe accused is chsarged wish

promises the mebtier

the couxrt

catablished by the prosecution upon

trimmeal wound conviet in the absencc of

In the premises
noguitted under
he 19 forthwith
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