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THE REPUBLIC OF UGANDA
- IN THE HIGH COURT OF UGANDA AT JINJA

CRIMINAT 3IZS3ION CASE NO. 1201/96

UGANDA sssasstsafgivsns vin vy sgaisa oy sidin caneesan s DROSE
VERIUS

MARUEL KIMUDA )

FPEALL AR ) $s3sscitesrsdsigrpeassreasegs ACCUR

MUHMMED GULOBA )

BETORE: THE HONQURARIE M

LUQGURETD

: Al Manuel Ki'rm..d.—..‘ A2 Bonofacy Mudhewe pnd A3 Malomagd
. w A1 »f Ryala 'C? village, Badondo emhcoumty in Jinga
' Dimbract were jointly indigt:d for nurder #/3s 183 and 184
Af 3kp Penal Coda Act, It was alJ_e zed whet tha threzs gogwmoed
pexsena on 12&h doy gf He Y ot Bayele *T* villaga
Budondsy Jubcounty in Jinga . dp+, muwmdersd Mubwalibi Wure.

The prosecution made en effort to prove the above
WIEAPEon by eelding fivh widyessces, Bvidence of PWI is that
Hon the fatefnl day =t around 11.,00a,m she was cooking in her
home when =he heard an alam being made from the dircction of
the land of A1. 2hic answered the alcim and on her way She met
A2 riddng hio bigygle ¥ewuxis thp dirsobisn whexe the alswm
spd belng made.

L

. : Ag they were runmning towards the scene A2 zbandoned his
"~ bdgyele and both of thea contimued running on foot with A2 on

the lead. At the scene of erima PWi seid she found A1 holding
$he decezsed by one les; and A3 was holding him by the other leg
and the deceased was lying dowm with his face full of blood.
An inquiry by A2 on what was the matter, A1 ... immedistely .
al]‘_l:;edjthat he had caught the deceased stealing his coffece
from the garden,

Apparently on hexxrinsy that allegation the witness A2
also started to assault the deceased with a cassava stem which
he had picked on the war to the sceme. She continued to say
all the tlree accused perscns simultaneously beat the deceased
with the caszava stems, S3he was too horrified with the sight
that she hardly spent one minute at the sccne. ' She ran back
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home while makding an elgrm in order to attract the attention of
neighbtours. As a resull one Bumakali and Khalidi Nduse answered
her glarm, ; :

On her way to “he scene the second time with those people
she nentionced had ansvered her 5131;:11, they met A2 who informed
them thal the deceased had dded, Howeve_r, she saw the shirt
which A2 was wearing had some blood stain8., For fear the W_L‘-ness»
together with Bumakali md ﬁh&ﬁldl did not reaeh the scene and:
they dispersed mulw.uu,.-'--y to b‘h\.,l.. d1 I.. ent directions, e

In his uesumon_,r, ;2 stated that on the 121:11 dey of . -+
November 1995" at a.I'oll'lCi 11 OO-.».m he heard sn alarm hlle ke was
fishing in “ilvc.r Klll’é". A,_bur f‘wh.m; he "": on his we,y homg ™
when he found a L, GToup oL puou&e Ethercd near a dead body which
wos lyifds do*‘n. e rcco«;ﬂ‘i’sed ‘bh{., body to bhe th"" of Ivzu-'bwa.libi
Were, " The exten;,al eppérrance of ‘the” Docty gave the wi- I:neas an
impression that it was assaulted. It was so,ekaa in bloo” S0

the witness maw a report ’Go ‘the police. 3

B On receiving inToraction of a 'ﬂ*-u.ruer case a,lle cd_lv
committed in Buyala el .Village on 126h Novembezj. 1695, the police
officer FW3 visited the faee.ne of crime., At the scene the ILCT
chalman Buyala 'C! v:.ll.-uv identificd the body o’f t‘ne deceased v
28 that of Mutwalibi Tere, The witness on OOJLI"VlnD‘ the body
di%covered multiple injuries on the head, The e as also
found A1 and A2 at” the scene. Around the scene: the witness .
observed broken picces 0f cassava Stems which were Steined ¢
with blood which he suspcéched to have been used in assaulting
the deceased to death. In addition A2 handed to lim e ca3sava

.3tem which was allegedlr used by Al in gssaulting thc deceaged
to death. The witness was also given & black paper bag contain-—
ing sSome ripe coffee beans sllegsedly sStolen by the deceased., On
the strength of all thot information PW3 arrested A1 and took
hin to the police stetion with exhibits aforementioned. The
follow:.nfr morning the wimess took a doctor PWS to the scene
where a post moxrtem exerinction was carried out.

PW4 who also smewered the glarma teing raised by A1 on
the material day said he found Iutwalibi Were dead on a coffec
garden belonging to A1, Fe also found sll the =ccused persons
at the scene of crime =nd 411 of them were srmed with cassava
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stems, The witness tcstified that he found A2 stending near
the body of the decceesed while A2 and A3 werc standing some
distance away. The witness heard utserances by Al to the
effect thet he was tired of theft while at the time he was
beating the dead body with a cassave stem. In the course of

1

doing that the witness heard A1 challenging the dead body to

o

Stend up end steal him sgoin, However, A2 stood mute.

The witness further sazid he heard A3 al4o challenging
the dead body to stand up and curse him as ar uncle. PW4
Said he was so scared of what he had Been that he rmm away to
inform more people of the area sbout the incident., The vitness
left all the three accused persons wiclding their weapons of
casseva stems., After gathering more people the wiimess returned
to the scene but this time he found A1 and A3 had already
dropped dovm their cassava stems. On caveful oxemination of
the body, the witness saoid he sew a big cut wound across the
middle of the deceased's head snd the body was lying sile ways,
He a2l30 observed thal there was a black container coittaining

coffee beans which were sliegedly stolen by the decessed,

The medical doctor who carricd out the post mortem
examinetion PW5 said thal ot the request of the police he
visited the scene of crime at Buyala'C® villagg on 13.11.95,
He found a dezd body in a coffec gerden which was identified -

were, His clothing was blood
Stained and he saw sonme broken casdava 3tcas around” the sSceng.

to him as that of Butwalibi
The body which was well nourished wes identified by one

Khalidi Nduse. He observed multiple wounds on the head which.
he did not count or measurc., In fact an autopsy was not done

due to lack of facilities. In his opinion PW5 said the camse

of death was head injury due Vo beatings by blunt objeets which
n

he suspected to be cassava stems,

On the very day P75 ahso exomined A1 and A2, He found
A1 %o be having a swelling on the right hsnd 10em x 10cm and
another swelling on the left Imee measuring 10em x 10cm., In
his opinion the doctor concluded a blunt stick must heve been
used to inflict those injurics, However, mental condition ef
Al was normal. AS resords to A2 the doctor found no injuries
on kim and his mentzl condition was also normal. A3 was
exagnined by PW5 on 21,11,95 where he observed no injury on him
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and his meutal concition was normal. The posy mortem report on
the deceased was exhibited in court 28 exhibit P1, nedical
Teport on A1 was Exh. P2, medicsl report on A2 wes Exh. P3 and
medical report on A3 wns Exh,P4 respectively,

In his reaction %o “he prosecution evidence aforcsaid,
41 denied the charsze of murder omd testified that on tha material
day as he was checkin: on his coffee gorach he found the deccased
picking his coffec a9 a thief, He rais en alarm which the

-

deceasced answered by pickins a cassava stonm with which he hi%
A1 across the back of Ids head cansing a tig cut wound, In
court A1 showed a.lcr~u scor on that Ppart of his hesd. In
addition A1 claimed thobt +the deccescd boat hinm on the left arm

as he was trying to protecy his head mmd alsc beat him oa tho
1eft moe, The immcédisde rcaction on Hhe nart of A4 was thet
he snatchced that casseve stick from the docessed vwith which he
also hit the dcceossed aero3s the head twice on the Same spot.
A3 a result the deceased Z¢ll dowm dead instantly, Al seid
he remeined at the scene of crime wntil his arrest. The
wegpon used wes given to the police officor PW3 including

Some ccffee beans conivained in a black volythene bag which he
found the deceused stezling, Purther in his defonce A1
pleaded the defence of pr vocation, dofence of self defence

and the defence of his proporty.

In his dofence on uwnsworn statement A2 stated that in
1995 he was the vice choimimn T.O1 Buyale 'C! villege., On that
naterial dey at around 11.00a@ he heard =a elerm wnich ho
promptly answered, Al the scene of crime he found the dead

body of his lzte subject ore Mutwalibi Were 22d he alse found

(J

A1 at the scene. This was in o coffec szrden hel oitging to A1
in which some ez33ava was 2l3o planted.

In his inquiry A1 informed him that he allegedly Found
the deceased 3lealing his coffee and when he rsised zn olarm
the decesszed viol ently atbacked him, In self defence =1nd in
derfence of property namncly coffce, A1 admitted heving grabbed
the very cassava stick which +the decensed wos assaulting hin

Uing the deccesed with the caasgvn

b
and he also aveunged by ey
stick, A2 continued to say he dirceted A1 to keep She scene

unt ampered Wlﬁh.mLEEWullv he was going for the police and more
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LC officisls, He alsc came along with the police officer

PW3 to whom he handed A1 and exhibits including coffce besns

in a black polythene bazy and cessava sticks. The gccused in
his defence pleaded on alibi

In his defence on unsworn statement A3 s2id on 12,11.,95
at around 12,30a.m he was ot his home buying coffec when he

saw A2 collecting peoplc of the area on the allicrotion that his

Tather A1 had killed a Shief he found siealing his coffee,

Reacting on that informetion A3 seid he walked the whole
distance of 1% miles where he found the body of the deceascd
lying down in a Boffee garden belonging to A1. He =lsc fo
Al at tk';e scenec armed wilh & ca’3ava stiek., A1l repeated
allegetion that he had found the deccased stesling his coffee
and when he raized the aierm bthe deceesed elivacked him., In

gelf defence Al prabbed the casgave gticlk with which he kit the
! (&

deceadsed twice on the hwead a2né the deceased £211 Govn doed
instantly.

The accused Pfurthcr said he remained st the scone of

crime the whole day waivings Ffor the doc‘tor to orrive but all in

ad

vain. The following day PW3 brought the doctor P"5 who then
cerried oul a post morten exomingbtion on the body of the deceased,

the
necessary exhibits found ot She scenc. On 21,11.S5 whon A3
went to see his father (ﬂ) at the policc station he was glso
arrcsted on the allegotion that he was suspected of shis

|—..¢

Al was arvested aud teken to the police stution with

e

ffence but raised o defencc of alibi.

On arraignment all the 3 accused persons pleaded not
quilty to the charge. In that regard a plea of not guilvty
made every ingredient of the offence za issuc Ffor the
prosccution o prove on 2ll of tham: R. v, Zims (1946)1 KB 531.
This burden of proof alvizys rests on the shoulders of the
prosecution Throughout the trisl and thet burden never shifts

o

to an accused perscn., The standard of proof i3 that of beyond
reasonable doubt and +this principle was lesid dowm as fer back

in the cuse of: Woolmin;ton v, IPP (1935)AC 462.

The eassential elenents in e charge of murder ineclude
the following:-
(a) THAZ, there was\dealth of a pcxrson nomed in the
indictnent;
el
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(b) THAT, that cd;

(c) THAT, that deeth was comsed with malice af forethought; an

(a) THAT, the accuscd person participated in the killing
artor forming s common intention to perusc unlawful aot,

It is evident fron the evidence o2 record that Mutwalibi
Were herein named in the indictment is dead, .ThHere is over-
whelmins evidence fron | Doth the prose ion wiitne3gsces =nd the
& B
accused personsg o the ulPect thet Mutwelibi Fore mot his geath

on 12,11.95 at Buyels 'C' villeze in the Jinje Distriet, It is

therefore safe to assert thet the prosecution has vroved this
ingredient of the offonce of murder beyond recasonsble doubt.

0n the is=me of whether Mutwalibi Tere's' desth was

unlawfully consed on the maberial dey, kot the prozecution and

the defence sides sgain conceded that Mmtbwslibi Were was

unlawfully assaulted %o death, In fzct A1 plaindly admitted
naving assmlted the dececsed with a casssve stea on the head
ené he dicd instently, In thet regard aszein the prosecution
has proved that ingredient of murder beyond reascnable doubtb.

Vhether whoever Iilled Mutwalibi Werc did so with malice
aforethouskt was smmothor ingredient in issue. The proscoution
evidence of oye witnesses i that when PVI arrived =zt the scene
of ecrime, she Tound the deccased lying down in & coffee gardern,
He was soaked in blood whilc A1 and A3 were both holdins hinm by
the legs respectively., She was so scared of the Sight that she
hardly spent one minute at she scene of crime., In the pranises
that witnes:s did not sec who assaulited Lhe docessed wo deasth,
She did not also ses Lhe weapon which was uscd in causing that
death.

In the evidence o. PW4 another eyc witnoss, when he
answered the alarm hc Touné bhe deceased lying dezd in z coffee
garden belonginy to A1, This witness further &

(=]

e
at the scene of crime he found all the 3 accused persons, A1
tle

was standing nearent %o tle dezd body wh A2 and A3 were
Stending some distances awsy. The witness found the accused

persons armed with co3z:wva stems., He did not mes- who siruck

Bhe fatal blow which killed the deceased, However, the wiitnmess

~
beard Al meking uttercnces to the effect shat he was tired of

Ta

theft and thercefore he chellengmed the doal body o atand up and
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steal him again, While naidng such uttorsnces the witness saiad

g
he saw A1 beoting the boly with a cassevz sten.

As regerd A2, PYW4 521d he saw him standing some distance
away Lron the dcad body. Albthough the witness saw him armod
with s cagssva ster but bLe

m

tocd mute, The witness Pfurther
testified that he s130 herxd A3 makin~ some uttorsnces. He
heard A3 challenging the dead boo.y of his wnecle to stend up =nd
curse him, All in g1l +his witness also did not see who

actually murderecd the decessed.

In "his defence, Al resdily adwitbed havire struck the

eceased with a casfava stoi on the hcad twice alle;;eﬁ ¥ in self
defence md also ag & result of provocation. In his teatimony
on oeth, Al szid he fownd {the decessed stesling his coffes Prou
the garden, The dececsed had put the cofec heans in a polythene
bag which A1 hended to Hhe police a8 exhibits, On findiny the
deceased stealing his cofifee, Al raised an colzrn which the
deceg3ed responded by picking a csslave sbem with whish he hit
Al on the back of the hezd, Apparently the « .+ wound wad So 2% ¥y
that at the trial g lerger scar was visibly secn on thoe hezd of
Al, Mediecal report compiled by the doctor DVW5 who cxenined Af
one day only after the incidont, found Lim also with = swelling
on the right hand 10cn x 10em and another swelling on the left
knee 10cm x 10cm, The doctor coneclicded Shat = blunt objeect
lie a atick must have been used in candlag fthosc injuries.

il Al claimed that he smateled the VETY

ca3save stan from “he deceased with which he also siruck him

across the head twice on Tthe gzme spot which sort the decessed
o

denglinsg on the aremd and he died instontly., A1 therefore
s

Gu
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ised a defence ol nrovoegiion in which he said trhat +her

was no cocling momb:'e.:t for his temper and in thet situztion he
also struck bthe decizscd with the very siick which the deccasod
hit him, Afber carc l“.}" scrutinising the evidence on rocord
the asseasors i I concedoed that defence of provocation was
avallabie to A1 in the circuwastanecs of the cede: Joim llabonsa

Xe R. (1973)HG ¢

In his defenc: Al Gher plecded self defance gnd the

defence of property in 'i:_:-:-_‘; 1t was the deceased who hit him
£irst with a cassave

@
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times, In retaliation he grabbed

o ke
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the very cassava stem vwith which he s1%o0 hit him twice, In the
course of tThat fateful momant, A1 was trying to defond hinself ;
as the deceased violentlr attacked him first, In addition, +the

explanation by the accuscd va

¥

3 Te the effect vhat he was aiming
at disabling the deccuscd so that he (the deceased
arrested for the coffee ho was found stezlings, The evidence
that the wegpon uscd in csusing desth was a cassava 3tem, In
my view which was supporiéed by the as3¥z3sors, casssva stem is
not a deadly wecpon within the nesnings end definition of scetien
22 9% the Penszl Code Ack,

In view of the evidence on record, the @33eszors and I
again asreed that sclf defence which 41 pleaded wes available

o him, - As regards defoace of property it must be a question

of fact in ecach cose whethor the degree of force used in def Tonce
of property wihich cauced death we ir. she particulax
circumstances of the caae, Jugtlulable or,
whether it was suck as {o anmount only to ma

excesasive a3 to constiilmuic the offence of murde
defence tes
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dfied that be found the docesscd stceling his

coffee from the sarden., FPW3, PW4 and PY said they sew coffee

in a black polythene ba-, Iu fact the nolice offficer who visited
the scene P¥3 3aid he took Thst coffee to the police sitation as
exhibit, - Al was entitled to use Force to protecﬁ his coffece
which was being stolen, It was the deccazed/thicf vho storted
beating ki, In tho

retrieve his coffee: Eaz}a s{, siobd v. i, (1959)EA 660,

se cirowagtonces Al used reosonable forece Ho

e eare L o

In our view, however, the defencc of pr¥ovocation, Self
of prowperty in the circumstinces of this
_ rote A1 totelly. The defonces asre aveilable

o Al To the effeet thay bhe dis guilty of a lcss comn: te offence
o

In their defences o unswern statements both L2 end A3
denied the charge of murder in <bote. Hoch of then elgzined %o
Lave gone to the scene of crime in anower %o the alaram vhioch
was being made by Al. A2 in his capacity as vice cheirman ILOT

the sres reporied the nztitor to the police and h=nded A1 to

the police when they vizited the scene of erime, Both A2 znad
43 pieaced . defence of on 'alibi. 'In the eircum 13toness, it dis
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incumbent uwpon the proscoution to rebut the defconce of zlibis

beyond reasonagble doubt, It is trite law ithat the burden doa:
not shift on to the accensed nerson: 2ekitoleko v, Usands (1967)

24 531,

In the instant case the eye witacsses P7I and PY4 dn
their evidence put 21l the accused persons at the sc
erime, However, neither PWT nor PW4 could preciscly state tha
degree in which both A2 =06 A3 participated in +
the deceased on the malerisl day. . Apparently, both P71 and
PW4 sxrived at the scune of orime after the deccase

3 died. The mere fact thobt 42 snd A3 were found at the scene by
’ these wiimesses i3 not in itself enough %o nrove that theyr
perticipated in the killin: of the ceceascd,  If anything, th
evidence is supporbive of both A2 =nd 43 in their cvideonce when
they stated that thov wout o $he scune of crine in gnswer o
the alerma which was raisoed, Contrary to the opi:aions of ‘the
asngessors, with due reshoct, I am of the opinion that the

defence of 3libi nleaded by A2 and A3 is-ovailable %

I o than,
In the premises with duo retpect o the eszsdssors!? opinions I

G0 Yot £ind cogent scevidence on record LTinkiog A2 and A3 with

the offence with ;--'i'.lioi::. tlhiey are charged, Accordingly both A2

and A3 are hereof acguitted of the offeiice now beforc court
under zecthion 81(6) of xiel on Indictuents Decrce aud osch of
them is discherged forthaith unlcess being lawfully held for some

other crime,

S. G. ENGWAU

Lo s TR
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Lanslavchber corrics a maxinum Sentence of live
imprizomment, It is therefore o very serious offeuce indeed,
However, this courd has considered the eirctmstsnces under
which this o®fence wos committed. Tt was !;.‘-_';.-?::' docensch o
garck the convict first when Ffound 1'-’:9 aling coflece,

e Court has vailsd the conv:.ct ‘a’-e defences of provocvion;
Sels defence and 4he 'T’C‘?OP"-‘(); his propar{;, . 43 along fhe

=,

s

accused was willing o pleqd ailty to the oo fence o7 manglaughter

which waz denied of him by +the ‘prosecution

o o) ’ o P :
r'e 2 3
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The conviet is of an edvan 108d aze, * He i3 obout GO

yezrs old. He has sood record Fu_rmp his life except Tor this

fe:"t He is Piras: "f‘er*der Who has beuo onl” remché fov well

- over 1 year.

e 9;0:& ntion does not insist oa o deberrand
S tonce el'L hex, At.corxju :lyy & lenient sScoence is.
snp'roprlate dn the clrcumqw.:-ncne of this ecaze. *‘[f.fhe.'—.f;at;_c1_:_ﬂqc1
ia ﬂ‘e'e”m’e sent g*u,eu tu‘ *eor"-! fupri %_onf-;.u.-hﬁ. 7
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R/A acoinst conviciien gnG senienc® exploined to She comviedh,
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