;who‘did not appeal., He pleaded not guilty. He was tried,
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The appellont in thig case no..172 Stephen Kalange,
was charged before the Chiel uwsgistrate's court Jinja with
the offence of store breekinz and thgft c/ss 283(e) and 252
of the Penal Code ct. Ho was charged with 3 other people

.convicted and sentenced to 36 months imprisonment. He’
appealed againat both the conviction and sentence. He zave

4 grounds of azppeal which are as follows:-

1,  The trial magistrate erred when he convicted the -
appellant when the prosccution had failed %o prove its
case gs reguired by law, '

2. The trial maglthate erred fhen he Iclled on 01rcumstgnt1a1
evidence which did not conclusi vely estzblish that the
appellant was - iltj of the offence chorced. :

1L The trial mggistrate erred in that he cwnﬂluered the
evidence for the defence first and in lvOlutlon to that
adduced 5y the pIOGGC“ulOH

,, PR The~seﬁtance of 36 months impriscnment was harsh and
excessive, ' =

The brief fabtq of this case, as may:'be gathered from the
records of the lower court are that during the weckend of
16-3-1993 and 20-3-1993 the- appellant anu one Gerzld Mublru
were on duty guarding the atores of Prodgce Markebing Board
3ilos at Masese in Jinja. During that same weekend a consider-
able number of empty gunny bags were stolen from one of the
storeé. Some of the bag=z were Ffound in Iganga with a trader
called Steven Kimbowa (PW2) who revealed that he had got the
bags from some people who included Mubiru (Al1). .ILater on
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the appellant and Hubiru btogether with two other accused ware

arrested and cherged with the present offence.

" At the hearing of the appeal Mr, Mutysbule who appeared
for the appellant srgued that there was no evidence ad&uced :
by prosecution indicating that the appellant had participated

in the commission of the offence and that the trisl mazistrdbe

was wronz to have.shifted the burden of procf To the accused,
and that the evidence agoinst the accused was circumstantial
evidence which did not conclusively point to the suilt of the

accu=ed, He arsued that the sontonce of 36 months laprisonment

was uncelled for as the appellant was a young men of 24 years
and he was a first offender,, On his part IMr. Okwanga who
appesred for the respondent supported both the conviction and

gentence and in his view there was evidence from PWI, PW4, PW5,

PW9 mnd PW10 showing that the accused hed participated in *! -
the commission of the offence.

I propoze %0 desl with the first 3 grounds of appeal
~ together as they- are generally related, I will then proceed ¢
to deal with the 4th ground at the end.

* This being the first appellate ceurt it is entitled to
evaluate and scrutinisme the evidence as given in the lower
court'and coime to its ovm conclusion bearing in mind that the
court below hed ‘the adventace of seeing the witness in the
witness box an advantage which the appellate court does not -
have: 7illiamson Diamonds Titd v. Brown (1 970)EA1 end Pandya
v, R. (1957)EA 336. In the instent case the chorge against
the appellant was that of sﬁore'bréaking;‘althgugh there
misht have been evidence that the offence was committed but

there was no evidence to support the allesation that the
present appellant participated in the comnission of that
offence. Acéofding to the evidence availsble tlere is no
doubt that over the weekend when the allekea brezking took
placethe appellﬂnt and A1 were suppoqe”.uo be on guard &uty'
at the stores but it does not mcan that the eppellant would :
be held criminally lieble for 'thever toolt place at those

4

-~

<

stores during that weekend. I% 19Aour lawr thet a mere presence

at the place where the offence is committed is not enough to
hold somebody liable for commission of that offence: R, v.

Eomen arap Chelap & others (1938)5 EACA‘WQQ and R. v, Diamji
Hiriji & others (1946)13 LACA 127.
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Tn his evidence DL Devis Lpbagambe told the court that

=

the~c people werc ~“uppozed to cuard the ploce only during the

nights bui during the days onc would be rclieved =nd replaced

.

ty officer., IV i3 possible tunat the allezed offence

-

Wwas comaitbted rheir this cppell-mt had beun rolieved end was
not preseat, This fact 17 gnppoirbed by the eovidence of PYL
] <!

who ssid th Lalked o 3hiraji he [Shiraji) told

him that he had sot the hag- Zrom Mubiru and that on that

evening he hei only seen Lubirw, The c-:vidcnce of Kimboa

(P72) alvo =sho.s thae

it was only IMuiru who wes %here and who I lped. with che
b

unloading of tle bazs.ioa aiphc tically gaid Ghat -he did
: (35 ] &

10t sge the appellent in Issize. In his evidence PG

Muwanga Saleh 30id thet 4% 19 Tmbira alonc who vent and
asked hin to provide hiu widl transport tu carry the bazs
But he did not see the epncli=nt, None of the 10 itnz2sses

1=

called by proecuivlon said +#hot he hed scea the a.‘;pellant'
participating in the commission of this offence, I do not
know - fron where vhe leommed ecomnsel for the rospondent godt
the . idea that P7I, P74, PU5, PGS and PT10 hed given evidence
ineriminating the oppellaki. : '

“Judging from the evidonce of the above vitneszes
(P71, PW2 end PU6) I am inclined to sgrec with Mr, Ityabule's
sopbiriseion that no rithess Teatified a3 heving seen the
appellant perticipating in tit commission of this offence.
T4 1~ our lew thek an acca~ed person should no% be convicted
agn the wealmess of his deTcice oY on Ler-susp icion: Israil
Epuku s/o_ichietu ¥ ..--._.:.._LV”L_. BACA 166 of pazc 168, 1

e L

sl5o agree with lir. Mutysbule's conteantion That the holding

of the Chief ngqistrate thot the appellent must hove knova
the circumstances under which the bags left The stores and
found their way bo Izengo wes not supported by evidence on
recoxd. On the contrary the evidecnce of P72 Kimboa and
that of P76 Muvange cleexly shows that th¢ ap pellant had no
knowledge of vhat wa? happening. -In all these circumstances

I find that the circuomstantiesl evig.ence upon which the court

relied in convicting the nceuced dmngerously weak and could

!

not safelv support & convietion, -The law on circuwastantial
evidehce was clearly stated in Ghe cases of: Tgper v. B,
(1952)AC 480.‘3;@“;&3&@&_4@@_95? Williasm 3unketuka v. R.
(1946)13 EACA 89 and Siwon imvioke . K. (1958)EA 115 that
such evidence could only be relied upon by court if it
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(evidence) conclusively pointcd to nothing bt accused's
gnilt and there were no co-cxisting facts tending to weeken
or destroy the infercnce of such guilt.

It mus3s 2170 be pointed out here, oz indeed 1t was
pointed out by
the duty i3 placed upon tle proscention Lo prove the case
againob the accused beyond reofoneble doubt: Qlethi Ckale v,
Regubllc_jJQGQ}Eg_gﬁj_gr pise 559; in the preilent cese it

- | -]

mast be said with much certzinity that prosccution did not

-~

v.Mr., Mutyabulc in his forceiful submission, that

discharge thet Lurden of prooi.
: Sentence,
I now turn to The izsuc of the It i3 the case

for the appellent that the sentence of 36 months was too‘
harash., On this point I agree with the contentior of the
learhed counsel for the Tespondent iir, Okwenga that a
sentence of 3 yesrs or 36 months cannot be roegsrded as being
harsh and excessive, considering the nature of
circumstances uader which it was committed » - d in view of
the fect thet The meaximum zenbtence foxr this kind of offence
is 7 years impri-~onment, T find nothing excessive in this
asentencé immosed by the loiwer court cspocially vhen the value
of the property involved wes within the ronge of 4,000,000/=,
The position being whav it is I find thal the 3gpellant
was not proved beyond reasoumclle dcudt To have cormitted eny
offence, his appeal ig accordingly allowed, the conviction
is gunashed end Hhe sengeince 8¢t asidé. The aﬁpellanﬁ is

to be set freec forbthwith vnless ho i3 being held in prison
for some other lawful purmHoses, o
_‘r'.:t-__-'
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