| Ls ’Hﬁ"\ \.)US.ZEUU \S‘%k@\c:
THE I5PUTIIC OF UGANDA
I¥ THT HIGH 0OURT OF UGANDA AT JINJA

CRIMINAL ADPPEAL NO, 17/1995
ORIG: IGANGA MJ. 369/94

AREMERART - O et L e s e AR

TImsTs

UGMYDA .l.’l.......I.....'l'l-"..‘..I'.-....‘..‘l. RE"JPO}:DM
BITORE: THZ HOIl TGN o)

Junen

o m——

e ——

ENT

Thi< i3 an appecl by Gie appellent, Ali Mugoda, against
the judgment o? the Magistrote zrade L sitting at Igenga.
The appellent was charged with the offence of theft c¢/s 252
of the Penal Code Act. Ile was convicted =and sentenced to 2
year~ iuprisonment., He appealed agein~t Luth the coawiedlon
I “entenna.

The facts leading %o Lis conviction and 3entence are
briefly that the appellont wes employed by the ccmplainant

ane Rehewa Boliggya to work ia her shop at Oboja road in
Igonga town. Imyrins ke fice the appellont was serving in

that “hop he “tole ~“ome #0 bu,» of cement which he 30ld and
did not sccownt for proeeeds of the szle, He is gl=a saig
to have ~tolen =ome 31 iron ~heets together with cash of
300,000/=. :

In his defence at the itrial the appellant edmitted
having heen eaployed by the complainant, he also admitted
hoving di~po~ed of the 100 ba;s of cement but according To
him thi~ was an ordinavy 2. 1le on credit. He al”d admitted
that 30 iron sheets which had been entrusted to hin got lo3t
and he did not know how thcr cot lost,

The learned triel nr. i trate found a~ a fact that the

. appellant had 3%olen 100 bog” of cement anC 30 iron sheets

but he Ffound that theft of 300,000/= had not heen proved, he

(magi~trate) accordingly convicied the appellent of theft and

sentenced him o 2 yesr” impri~onzent.
The gppellant gave 5 ground? of &

ppeal which were as
follow3:—
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1. That the lesrned tricl mazistrate erred when he failed

To believe the defence story, given the contradietory

evidence of the pro%ecution witnesscs,

2, That the learned trial magi~trate erred to find and hold
that an offence of theft had been proved and disregarded
the defence that a credit ssle had been transacted of
which I hed received pars payment. That accused had no
intention to deprive prozecution witness one permagently
of the properties as held by the trial magivtrate,

3. That the learned trial magivtrate was wrong to ignore the
mitigating facters a5 advanced by the accused at the trial
and further given convideration that accused is a first
offender the sentence of 2 yeers wa3 not only excessive U
but unjustifisble. !

4, That the appellant 2170 wiches to advance hi=s i1l health
far he 17 “fero positive which callz for: =ome attentiong )

5 Without prejudice for the foregoing reasons appelland
- Prays thi? honourable court of the High Court be
Tympathetic under the present circumstances to allow
this appeal to 7et aside/guash the sontence or: considgy
.an alteriinbive or lesser <entence.

When the appeal came up Ffor hearing the appellant who
appeared in person argued the 5 grounds of appeal generally, U
Hi~ contention was thet the learned trial magistrate was
wrong to di~believe the appellant's Story that he Mad been,
glven the property by the complainant, therefore he did not -
break any ~tore or shop to =“tecl the pProperty, He al9o
argued that there wa= no evidence that he had any intention
of permanently depriving the complzinent of her property,

He finally maintained that +thi~ was z civil matter not a -
criminal matter for which he =hould have boen tried in a
eriminal court. On the is~ue of scntence he felt that the
Jentence of 2 years was ezcessive conzidering the fact that

he wa® a first offender that he wa=s a young men of 21 yesrs
old and that he had been on reu-nd for 7 month3 before his
trial, he al’3o had a blind ?ather to look after in addition

to 2 wives and 3 children of hi® own together with 6 children
who arc orphans. He al<o lamented that he was = victim of HIV,.
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On his part Mr, Okwanga the lecarned 3Senior State
Attorney who appcared for fhe re-pondent supported the
conviction send sentence. It wnsS hi® view that the appellant
was properly conviected and that the sentence of 2 years‘ '
impri~onment wa® quite lenicul com7idering the fact that the
maximm sentence for theft 1= 5 yeesre impri~onment.

It 15 trite law thet o court of FTirst appellate jurise
diction has the power to evaluatc aind rez~sesa the cvidence as
ziven in the lower court and come to it3 cwm conclusion; it
must however be borne in mind that the trial court hed the
benefit of seeing the witnmee=cs in the witnes= box a benefit
which'tho appelliate court doe” not have: Williazm=on Digmend
%, Brown (1970)ZA 1 and Papdva ¥v. R. (1957)Ea 336. In

™ complimmce with thi® propowition of the law I will try to
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“examine the evidence a9 odduced in the lowercourt and come

%o my own conclusion sccordins o the evidence on recordy

3ince the sppellant cud the lo=zrnad coun-el for the
Zeépondent deelt with the 5 gxounds of gppeal generclly I
propore to follaw the sSaic pattern, it hes however to be
painted out that the 5 granid™ oF oppeal can gexveniently be
reduced Lo 2 ~imee the Tirat 2 ground?® deol with the <ome
i3mue =aud the 1lcst 3 grounds 2l3o cover the same issue of
aentence.

Both in his =ubaission and in his written grounds of
appeal, the appellemt ha? bitterly complained that the
lesrned trizl mogi-dtreto waut wdtroy when he dicbelioved
his story tha’ the property hod been lawfully given to him
and that he had gi&en away %thc property on credit and that
there were ~omc contradiction~ in thc evidence as given by
the protecution. AS pointed out ecarlier it is not in dise
pute that the appellent wes entru’ted with ceuwent end iron
aheets to 7ell on behelf of the complain=mt PVEL, there is
however evidence from PWI and =75 to the effect thet the
appellant in fact s0ld 100 bags of cement to PW5 who paid
him all the money except tlc balance of 60,000/=. In his
own evidence the appelleant e tified thet he “o0ld the cement
on credit, he did not ob%tain perminaion from his employer to
do ~o. The evidence on record shows clearly that the
appellant did not account ¥o the complainent the proceeds
of the 3ale of the cement even after his ezrest. Iec did not
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tother to pa=s the money over to the complainant, The
learned trial magiztraie Tovnd a3 a faclt thet the oppellent
had in fact 3tolen 100 bag;= of cement. I am inclined to

ggree with the finding of facht by the lesrned trizl magistrate
that the agppellient certainly committed the offence of theft ‘
ﬁithin the meening of ~ection 245 of the Tenal Codc Aet the
moment he converted moncy from the sale to hi= ogwe n3e, The
mere fect thet the cement had been originally entrusted +o

him for =alc doe® not mecn th-ot he could not s%cel it or

ateal the proceeds thcrefror, the Appell it bec-né & thiéf the

Zouent he kept the pracecds of the sele of the cement and failed
te account for it, |

A3 to the appellant®s contention that hi® act only
apounted to a civil not criminsl wrong, it must be pointed
out to him that 3everal acts or omission” con?titute both
erimiral and civil wrong? aud theft 13 ouc of 3uch wrongs,
A person cennot ¢3cape freom criminal prosccution simply
beganuze his act 15 a civil wronz »9 well a3 a criwminad
affence. v

The next point to be conzidered i3 that regerding tg
the aprellant's contention that he never intended to Geprive
the complainent of the property permanenily. The court em
only infer ~“omebody's inteniion from his conduct., In the
tlhe appellent clcdarly =howed thet
ba hed no intention of zpeturning the coment or the iron sheets
o the camplainant, He had ~lryowdy 7pld the oement e=nd
according to him he did nod know where the ixon =sheets were,
Thi~ fact indicutes that his intention wa? permanently to
deprive thc ovner of both ti.c iron ~“heets and cement, I
reject the appellant's zllezation that he 30ld these axrticles

pre~ent ca3e the conduct of

~on behalf of the complainant on credit; in the sane way I do

not accept hi- allegation that hic never intended to depxrive
the owncr of the property peiiacnently.

Regarding the i3suc¢ of contradiction” appcering in the
evidence a3 adduced by prosccution, it i9 true that pro-
secution witnes7es did not asree on certain natters, The
law i® that where there =rc contradictions or inconsistencies
in the proecution case they Should be resolved in favour of
the accu~ed if they are major and go to thec root of the case

~but if they are minor and con be explained away they should be

ignored: Uganda v, Dusmen Sabuni (1981)HCB 1. In the

ool




5=

’
® instent case the contradiction® concern the gauge of the iron

sheet~ stolen, according to ~ome witnes3es the geuge of the

iron ~heet? fouad at the hoiic ¢f the accu~ed were 30 while.

the gouge of the irxon shect= which were stolen were 32, this

contradiction would hsve been rezarded as major if the accused

‘hin=elf did not admit in hi~ cvidesnce tle 1033 of the iron

sheet?; 3ince he admitted thc iron sheet® having gone uissing

the gauge of iron ~heets found at - his homc and those lost or

stolen from the complainmut's shop became immaberizl since as

the lesrned trial magi~trote 9tated he' (eppellent) could have

exchan~ed thé iron ~hect= with thove of a different gauge.

The other contradiction was with regerd to the denomination

of the money which PW5 i3 ollezcd to heve produced at the

Ppolice an the belance of tihwe reumey still remaining to be paid
® to he appellent., According to him the 60,000/= was in the
"~ denomination of 1,000/= notes 20,000/=, 500/= notes 20,0004,
100/= notes in 20,000/= but according to PV2 the denominatiogs
were: 50,000/= in denominations of 10,000/= notes then 10,000/=
in denomination= of 5,000/= notes. <This deveripency was not
covered by the learned trisl magi~btrzte in hi~ judgzaent. In
my view thi® descripancy was minor “ince the eccused in hie
sworn evidence did not di-pute the faet thht he had 90ld the
cement and ~ome belence had remained., Tinelly there wa3 the
diQagicement ?ﬁeﬁﬂn: exact aunler or how meny bags were stolen,
The lezyned triazl nagistrote addressed his mind to this matter
gnd reolved that the nuugier qf h=s” vwhish was provel o7 adglpn
wat 100 and not 186 a3 indiczlied in the charge sbheet. T :
think hi~ finding on thi~ point was quite corréct, at any rate
the number of +the bagzs stolenr did not rcally go to the root
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of the case Since the fact remains that “ome ccment was stolen
and the accused in his evideace glto sgrecd that he had tsken
away 100 bags which he 20ld on credit. It is my finding that
the contradiction® or descriyneies ! obscrved in the evidence
a2~ evtabli~hed by prolecution were minor znd did not go to
~the rcot of thi=s ca3le.

The la3t point raized Ly the appellant in his argument
in court and his 3 last grounds of appesl wa? that tle :
“entence of 2 years was hersh ond exces3ive. With duc respect
I agree with the lcvaxned countcl for the respondent when he
~ay2 that the ~entence wes rather lenient considering the
value of the propsrty involved and the faect thet the maximmm
sentence for this “ort of offcnce is 5 years impri-cmment.
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The points rai~ed by the eppellant in hi= appesl which he
conidered To be mitigeting factor3 were con=idered by

the trisl court before the a3entcnce was paigal e In ot
the~e circum~teiices I find thet the sentence as imposed by
the lower couxrt was appropriste in view o7 the fact that the
accuted/appellant abused the pesition of trust reposed in
him by the compleinant,

The final outcome of this appeal i~ thet there is mo
nerit in it, it i3 eccordingdly di-minssed.
[ sl
C. i, KATO
JUDCE
14/3/1996



