| THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT JINJA

CRIMINAL APPEAL NO. 6,7,8,9/95
 FROM KAMULI CRIMINAL Ci3BE I0. MJ. 45

1. WAISWA RICHARD

2. FULUMYA SAMUEL ALIAS TULUTU
3. SOSANI KAKEDE

4. BAZAALT ZEDIEKIYA
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: 322 RESPONDENTS

This is an appeal against the conviction and sentence imposed
upon the 4 gppellants by Magisitrate Grade I sitting a2t Kammli court.
‘The first and second appellants (A1 and 42) were charged with the
offence of assault ocecasioning actual bodily hari c/s 228 of the
Penal Code Act i count 1, they were in addition charged with the
other 2 appellants (A3 and A4) for similar offence in the 2nd
count, They plcaded not suilty and they were tried by the learmed

Grade I magistrate whe Lfound the first 2‘appellents guilty on
both counts and she conviected them accordingzly, she however
cautioned them for the 13t count but sentenced them along with the
other 2 appellents to 2 months imprisonmcnt'in count 2., They all
appealed against Both suntence and convietion.
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They gave 4 grounds iu cupport of Hheir appeal which are as
follown.-

1s That the learned tricl negistrate erred in lew and Tact when
she held that (if at all they were assamlted), the appellants
had assaulted the complaincnts,

Zs The learned trial megisitraitc erred when she failed to believe
the defeuce story given the contradictory evidence of the
prosecution wiinesses,

e The learned trial nasgistrate errcd to find and hold that an
cffence of assault ocersicning actual bodily hama and hes
been proved,
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4. AMlternatively and without prejudice to the foregoing,
given the faects of tle case as a wholé,' and the fact
that the appellants were first oflenders, and on cautioning
them on the first count, the custodial sentence of 2 uionths
imprisonuncat imposed on the appellants for the sane type of
offence i3 not only cxcessive but injuctifiable in the

circuiisygances,

On the 1st ground of appeal Mr, Tuyiriagire who appeared for
all the appellants argued thet the learuncd trial nagistrate was
nellants cver assaulted the complainimts.
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wroig in holding thot the ap
It was his contention that +the appellants did not assault anybody
and if therc was any assanlt that assault was carried out by Isabiye
and Mutasa who went to effeet srrest on PW1 and PW3 who had resizted
the =rrest, It was also his viocw that P72 had exonerated A4 who
should not have becn convicted at all in cownt 2,

On his part Mr, Okwanga who appeared for the respondent
mointained that the appellants had in fact assaulted the 2 complain-
ants znd their evidence vwes sunported by thet of the Clinical
officer (PW7) who had examiged the 2 complainants, He also argucd
that the complainants had coumien intonticn and therefore the find-
ing of the trizl megistrete on common intention should be up held.

Upon consideriug thc covidence om record I find it difficult
to agrece with Mr, Tuyiringire's arguacnt thet the 2 complainants
were never assaulted at all, +hesc things heppened during the 9
morning hours (at about 7.30a.n) in a broad day light and apparently
the complainants and the appellants were 1ot strangers to cach
other so the argument that the comp_“r_ajglrmts riight have becen assaulied
by some other people other then the appellants cannot be sustained,
The complainants in their testimony =nd the evidence of PW4 cleerly

shows that the couplainonts were assanlted by the appellants.

There arce however 2 waticrs which must be attended to., The
18t is the issue of A 1, it iz admitted by 211 the witnesses for
prosceution that this appeallant was only giving orders to A2, A3
and A4 but he hiuself did not physically assault any of tThe
couplainants, The learned irial magistrate dealt with this issue
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at great length and she caue te the conclusion that although this
‘particular accused did not physically beat the complainents he had
a common intention with the other 3 appellants-to unlawfully

' assault the compleinants aud she found hin guilty on that ground,

basing her aecz.sma on the casc of: Ugsuda v, Byauulkana (1981)HCB
Rage 15_at page 18 and provisions of sc cetion 22 of the+«Penal Code
Act, Considering the conduct of A1 as deseribed by PWI, PW2, PW3
and PW4 it cennot be said thot this appellant was amcre on looker
it seems he was actually in cha rge of the whole operation, I find
that the learned trial nagistrate corrcetiy applied the decision
in the Byamukana's case and the Provisions of scection 22 of the
renal Code Act to the prescnt case in respect to A1; he ccrtainly
had 2 common intention with othor appellants to unlawfully assault
the 2 complainants., A1's intention mnay be casily inferred fron

his conduct and there was no need to prove cxpress ggreencnt between

hin and his co-accused: B, v, Tabulayenka s/o Kiirye-& ors (1943)10
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The sccond natter coiicerns the position of A4, T -quite agrec
with the view taken by Mr. Tuyirigire that PW2 in his testinony did
not mention ever having been assamlted by A4; so it was dlff:a.cu_l'b_
to sce why he should have boen found guilty on count 2,: I find that
.the 1st ground of this appesl cannot suceed in respect of A1, A2

and A3 ut it swooceds with regard to A4 whon PW2 did not point out
a8 ocne af those who beat hin, -

As'i’or the 2nd ground of appecd tic leamed counsel for the
appellants srgued that thero wore Aajor contradictions in the case
as prescnted by tne prosccution. He saic the 2 major contradictions
were that while PW1 szid that they managed to €scape from the
attackers, PW2 said they were just released by the appellants on
hearing sound of a vehicle ang PW3 said they just run away on
hearing the sound of vchicle, The 2nd contradiction was with regard
to the injuries sustaincd by PWI and PW2, sccording to him these
people claimed to have been examined on 28/2/94 but according to
the medical rcport the d=tc was 1/3/94 end according to the (linieal
officer who cxamined then the complainants had no visible injurics,
Mr. Okwanga submitted that there were no contradictions and if at
all Bhey were there they were minor contradictions he relied on the
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cases of: Dusmeni Sabuni v. Uganda (1981)HCB 1 end Alfrcd Tajor

v. Uganda EACL Criminal _Appeal 1O 169/69. fic praycd that the
alleged contradictions should be ignored. y

The 1st contradi'ction*pointed out by Mr. Tuyiringire +o me does-
not smount”to 2 contradiction ot all because pw1, PW2 end. PW3 say -
_they went away -after the sound of a vehicle had been heard; the mere
fact that one of them S&yS that they Tun away, enother one SayS
they were released, then thc other one says that they escaped does
not mean there was 2 contrediction it is & question of misnomer.

These witnesses were talking about one thing nemely that at one
stage they moved away, but they expressed their departure in different
ways. : : g SRR

. Wwith regerd to the questuion of what the medical man said and what
complainants +thenselves stated;there, were the exhibits (medical
;‘eports)‘ which showed that the complainan®s nad travmatice chest
rain which the clinical officer jescribed as harmt this does not
contradict what the complainants told the ccur® sbout having had somne
pain in. their chests, AS for the gifferences in dates the same
medical forms indicate that the request to heve the complainants
oxemined was made on 28/2/94 o1 though the clinical officer does
indicete that .he dated the forms the noxt desy which was 1/3/94, to
me this difference is guite minor and does . nolb g0 to the root of
the case. The position being what it 15T em inclined to eeree
with Mr, Qkwenga' s contention- that the.:ce were no contradictions at .

. all snd if there were any they were minoT and did not g9 to the.

root of the prosecution casc: 1n these circumstances 1 find that

the 2nd ground of appeal cannot be naintained.

T now turn To the 3rd ground of appeel, Mr. Tyyiringire. argued
this ground of appeal abt gread length; it was his view that the
person Who cxamined the complainante was not qualified'*bo do SO
pecanse 1t was fot lknown as Ho whether a clinical offider was the
gamc as a medical Assistent. It was also nis argument thet in the
gbsence of medical évideﬁcc the aocused/appollants oughf %o have
- been convicted of common assanlt ’mi'b not assoult ocecasioning actual
bodily herm. He relied on the case of: g‘-_e_]___:}‘sj,o_r’_;ga}w . 2 others
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v, Uzanda (19721 ULR in particular at page - Vnile I agree with
Mr. Tuyiringire‘s contention that the phrgse Clinical officer is no
well ¥mown in our traditional nedical profession, but considering t
training which the witness (P¥7) described as having obtained a%b
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Mbale where he trained for z Diploma in medicine and that he had
worked for 5 years, I am inclined t; bilieve that his title might
be equivalent to that of a ledical Assisvant and therefore qualified
to examine the victims in simple case of assault like the present
one. I find that the learned trial magistratc was quite in order
to base her finding on the evidence of PW& who examined the two
complainants in view of the casc quoted to the court by the lcarmed
counsel for the appellants, The argument of the learned counsel
for the appellants that PW7 was not qualified to examinc thc comp-
lainants cannot be uphcld. As regards to the lcarned counsel's
request that these people should only be considered for common
assanlt, I feel the circumstanccs of this case do not gqualify it
to be placed under section 227 of the Fenal (ode Act. The finding
the learned trial magistratc that the accused had committed the
Qifence of assamlt occasioning actual bodily harm was correctly
arrived at apart from A4,

" The 4th and last ground of appéal deals with the issue of
sentence. The learned counscl for the appellents complained
quite bitterly that there were mitigating factors which the learned
trial magistrate did not take into account when imposing a custodial
sentence and cgpecially as the appellants were 13t offenders,
according to him the appellesnts should have heen ceamtioned or in the
" alternative they should have been given an option of paying fine,
The lesrned counsel for the appellants relied on the decision in
the case of: Uganda v, Ali Katumba: Criminal Revision nc. 118/3974.
n his part Mr. Okwanga arsued that the sentence meted upon the
appellants was a proper one an%.the case of Katumba quoted in court
by the learned counsel for the appellants was destinguishable

from the present one in that the present cffence is a felony while

the offence comnitted in Xatuaba's case was a misdercanour, He

was also of the view that the sentence of 2 months was very lenient

considering the fact thet the offence of assault occasioning actual
 bodily harm cerries a %entence of 5 years imprisonment,

The learned trial magistrate when sentencing the appellants
stated that she had given the offenders a lenicnt -sentence because
they were 1st offenders; so it is not truec to say, as the learmed
counsel for the appcllants says, that the lcarned trial magistrate
did not take into account mitigeting factores which were pointed
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to her by the appellents. Although it is good scntencing policy
for our courts to give an accused person an option to pay a fine
or tc go to prison where the law permits, it is however not illegal
when the trial court excrcises its discretion =nd sentences the
accused to a custodial sentence without any option in a case like
the present one, TIn the present case I fecl the learned trial
nagistrate was not harsh when she decided to sentence the accused
to a custodial punishment of two months, nor can it be said. that
she did not exercise her discrction.properly. Accdrding to her
the appellants had committed a dirty offcnce for which they were
to be punished, I agree with Mr, Okwanga when he says that a
sentence of 2 months is very lenient considering the fact that the
naximun sentcnce for this sort of offence is 5 years imprisonment.
I find no merit in this 4th ground of appeal. ®

In all these circumstences thé appeal is dismissed in respect
of the 1st, 2nd and 3rd appellsnts but it is allowed in respact
of the 4th appellant Zedekiya Bakaali. It is accordingly ordered
that the conviction in respecet of the 4th gppcllant be quashed,
and sentence be set aside. The fourth appellent is accordingly to
be released from prison forthwith unless he is being held there
for some other lawful purposes,
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