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was caught up by one of the attackers, He was eventually tied
up and made to lie down. The complainant was able to recognise
the 2 accused persons but his 2 wives were only able to recognise
A2 whom they had known for a long time., During the alleged
attack soveral things were taken out of the house, they included
1.6m/=, 1% bags of rice, 20 shirts of uniform, 5 gomases, 2 rolls
of Nytil Jinja, one small radio, one big radio, 3 blankets, one
jerrican of parraffin, 2 dozens of plates, 2 bowels, 100 gunny
bags and other small items that were fouynd in the house., The
attackers were srmed with guns. After the robbery the complain-
ant was taken to the Chairman RCI who was not found at home,

the complainant was then Talken to Busembatia police station from
where he was finally hended to Iganga police where he was detaineq"
for 1% weeks.

on the other hand the essence of the case for A1 is that
on that particular night he had sone to the home of the
complainent while on official duty to search.for the guns which
the complainant was allegedly kecping jllegelly. He got his
instructions from llagamaga brracks where he was stabtioned. On
receipt of the order he proééeded to Iganga where he reported
%o the District Security Officer MNr, Bwirc John who was in
charge of the operation at the home of the complainent, He
(A1) proceeded in a Sentane snd on reaching the complainant's
home he found when the scarch was over and he asked those who
had gone shead in a piek up end carried out the search if they X
had told the RC of the area about the search. He was told that o
they had not done so, he adviged them to take the complainent

to the chairmen RCI, they procceded there but the RC chairman
was not there, The complainant in this cese was taken to
Busenbatia and then Iganga Police. His (A1's) role in the
matter ended there. ZLeter on however on the 19th December the
same year, he was surprised when he was sent to Iganga to be
told that during the operation tlhey had carried out at the home
of the complainent some AonCy had been stolen and he was finally
charped with the present offence.

The substencce of the story as 401d by A2 is that on that
particular night he was a¥ nis home, 2 men dressed in military
walf.m knocked at his door, he opened for them expecting
 them to be one of his nocturneal visitors as he (A2) is a
confessed witchdoctor, They asked him whether he lmew Abdu's
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home, he said he knew because he was his relative then they asked
him to show them the guns which he and Abdu used to rob people.
He denied knowledge of such guns, he was then arrested and tied
"kandoya®, he was put on a pick up, but on the way to Abdu's
home the pick up stopped he was untied and was given a military
uniforia to wear which he did, he was finally driven to Abdu's
home where he remained tied end under guard, finally he was
taken to Iganga police where he was detained together with the
complainant and eventually charged with the present offence,
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an accused person rests upon the prosccution through out, the
accused has no duty of proving his innocence: Wboiington Vs,
DPP (1935)AC 462 and Qkali Okethi Vg, Republic (1965) EA 555

at page 559. In a case of ggsgravated robbery like the onc under
congideration now prosecution is enjoined to prove, among other
things, that there was tleft; that the theft was accompanied
with violence, that there was use of or threat to usc a deadly
weapon as defined under scction 273(2) of the Penal Code Act

and that the accused in the dock participated in that theft.

I propose to deal with the zbove ingredients one after

the other starting with the issue of theft, It is not in

#® dispute that 2 number of house hold property were taken away

from the home of the complainant Abdu Elobyewa without his

congsent on the fateful night., The evidence also does indicate

that at the time the property was being teken away the complain-

ant was becaten up end tied up whio: is an inaication that a

certain degree of violence was involved in the exercisec,. |
On the issue of using or threat to use a deadly wespon, it

has been the case for prosecution that the people whe attacked

the home of the complainant werc aried with guns, this fact .

not disputed by both accuscd persons. Herc it should be pointed

out that the presencc ¢f the guns at the home of the complainant

was clearly explained by A1 who told the court that the purpose |

of going to the compleinant's home was to search for guns which

were being illegally kept., It is a atter of cominon sence in modern

Uganda that when going to semrch a mon who is suspected to be in

possession of guns one uust be armed with another gun., The guns -

which were seen at the home of the complainent being carried by
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those who had gone to search that home were therefore for lawful
purpose end they were never intended to be used for robbery, If
they were meant for use %o rob the complainant they would have
been fired or some threats would have becn made to those present
thet if they did not comply with the orders they would be shot but
there were no such threats, The rcasons why such threats were
never made to the members of the fomily was because the guns were
not intended to causc any harm to anybody except in gelf defence,
According to the evidence available one mnay reasonably state

that during the search for the guns some of the members of the
tean might have broken loose and decided to help themselves on -
the property. of the complainant which in ay view was wrong but : ’
did not necessarily mean that there was robbLI‘y. It is ny

finding that what happened at thc home of the compldlnemt on that
night did not amount to an agsrevated rebbcry tut ordinary theft
of the complainant's property.

The next mattor to be dealt with is whether or mnot the 2
accused bersons or onc of them was a party to the theft of the
complainan®'s propcrty,

The case for the 1st accused person Vincent Katerega, as
earlier pointed dut‘in this Judgcement, is basically that he .
went tc Abdu's home in his official capacity to effict a search <

illegal guns and on his arrival he found when the search
had already been completed by his colleagues who had gone
ahead of him, . This story appears to be trde and believeable for
2 reasons: The 18t reason is that all the prosecution witnesses
do not describe what role +this particular accused played in the
alleged robbery although PWII says she saw him giving orders
guietly, she did not elaborate on-how these orders were be,mg
quietly issued. Al's story is supported by PWI who ‘says that
the pick up arrived 30 minutes before the santana cae, gince
this eccused came in a santana it is possible that by the tinme
he arrived the secarch had already been carried out by those
people who came in the pick up. The 2nd reason why I fecl that
Al'g gtory is true is that the wey things were done after the
arrival of A1 is indicative of some innocent part being played
by the accused ez, the complainant wes taken to the RC
chaiman at the suggestion of A1; although he (RC chairman)
was not at his iiome, later the complainant was taken to
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Busembatia and Iganga gollr‘e statlbns. The movenent of the
- complainant is congistent with the story that an official

.was..part of that tean which was supposed to carry out that

‘anthorised those who stole the complainant's property in the
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search hod been carried out et the complainant's home and A1

search although he axrived o 1little bit too late, I an not
aware of any common practice in this country whereby ordinary
robbers. take their vietims to the amthoritics aftcr the robbery.

"
S :

- X% is trite low that a person cannot be criminally liable
for m offcnce committed by another person unlcss such person -
had comaon intention with the other person or has expressly
or indirectly amthoriscd that other person to comnmit the crime.
In the present case the 1st accused cannot be said to heve

Process of the scarch because he was not in charge of the
operation and he wes not present when the search was being
carried out. He did not have common intention of unlawfully
cormitting any offence at the home of the complainant, The
Provisions of section 22 of the Pensl Code fet emmnot be applied
to A1 in the PTQSLnt case,

I find that there is no evidence to conclusively prove thatb
A1 was one of the theives who carried away sone property from
the complainant's house,

I now turn to the 2nd accused Awali Waiswa Kpdunga, In
his evidénce which has already been swmarized above, this
accused denied ever having token part in the comrmiission of the
criue, his story thet he was teken to the scene when in
captivity is strongly supported by all the prosecution witncsses |
apart from PW2, whose evidence did not appear to be reliable, |
that this nan was all the time tied with ropes and was made
to lie down, he alsc remzined guarded by an eried man and at no
time did he take part in the removal of the complainant's
property., In my view this is & cose where complusion has beea
successfully pleaded under gection 16 of the Penal Code Lct,

The prezence of the 2nd cccused at the home of the cciaplainant
was not a voluntary act and force which was used from his (A2's)
house upto the complair-nt's housec continued to be exerted upon
him until he was finolly honded over to Iganga police. In the
case of: R, Vs, Sydney Joscph Bourne {1952)CAR Vol. 36 125 at
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page 128 it was held that a person who does some thing wrong when
under duress cganot be heid criminnly liable, The present casc
must be distinguished from the case of: Ezera Kyabenenmaizi &
others V, R, (1962)EA 309 at page 316 in that in the latter case
the accused in Ffoct pardicipated in the murder of the deceased
eand they were not under duress all the time as has becn the case
in the present case, I find that A2 4id not commit the offence
he is allcged to have camitted and he had no comnon intention
with those present to commit any crime at the home of the
complainsnt, a nere preseﬁce by him at the scene of the crine

is no eﬁough, his prescnce there was against his will end he

did not take pert in whot was going on: R, V, Komen Arap Chelal
& others (1938)5 BACA 150 ot paze 152 and R, V, Ramji Sxji &
others (1946)13 EACA 127 ot paee 131.

I find that the 2 accused pefsqns did not pgrticipate in
the theft of the complainont's property on that night. HNone
of fhgﬁ_thﬁrefore cen be held criminally liable, In agrcement
with the opinions of the 2 gentlencn asscssors I find the 2
accused persons not guilty amd I do acquit each of them of the
offence of aggravaved robbery. Each of them is to be set free
from prison unless he is being held there for some other lewful
purposes, ; 25

C.M. KATO
JUDGE
15/11/1994




