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The apoellant, David Kacunda stood charzed vith stealing
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catitle G/SS 252 end 255 of “he Penal Gode, jointly wilth John
Rwabukombe (A2), Francis Keitale A3, =~nd Robert Kasozi, A4 before
the Chief B.i-ﬁ_;;ist‘_ra:’ce, Fort Poriz In the alternative all the
accusea peroons were charged with receiving or retaining stolen
prop2rty C/S 298 (I) of the Pensl Code. A2 has sirce absconded
and remeins at large. After triel the appellant (AI) ot trial
was convicikied of the offence of “hef’ of cattle ond scntonced to
2% yoars inprisoiment, He appeals a~zainst bo th conviciion and
sentence. A4, Robert Kasozmi togziher wilh A3, Froncis Keitale
were convicied of receiving stolen property. Robert Kasozils
conviction and sentence are the subject matber of an appeal in a

different judmment, in Criminsl Appesl To. MFP 2 of T993, The
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appe:rls were ot consolidnted as they wore ursed ot different times.
Robert Xasoul apoeared in person, Mr., Masena is the learned
counsel for Uhe prosent appellant, David Kacunds. Francis Kaitale

does nov appear to have lodsmed any onpeal,

The factc as narrzted and found before the +trisl Court woro
simple znd fairly cleax, On the ni- zht of 23/9/1‘992 the complainen<t

Adrini Beija (Pe7eI) drove his cattle into the Kraal at Pwitankznja
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in Kaoborole Distbrict. e appa-ently closcd/ for he allosee that
Moen hoe checelked the same the following dey bo found it brolen
into, 11 of the h: ~d of ecattle were Id sginc. AU +hos seqne it is
alleored thmerc woIe shoe ond foot—noilS. e Sroil of the nark
was followed énd tracksd up o Rwimi, Kobnrolo Distzict wheve

the complainont found A3 and A4 vni.cr ariiciTle Phoy hod been
intercepted by th> ormy, wWlicr T4, Ibrohim Tusume (P, 7.II)s On
arprost with tthe cows in issue A3 snd A4 asseried that she cows were
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handed ©to them by AL, David Kocunda, the Dreseny appcellant.

Conscouently the opnellant was also ayrested, charjcd and tried

with A3, A4 as elrendy indicated.

The explenation or ulc dcionce given by the anpellant 1s

an alidi. He testified on ooty =1 asserted ot on the material
night he wos 2t home with his clciives wWao includad william Katvo
degceribe s D.T.I by the trial Court. The Chicd lia-istrate doc

not appe~r o have treated the geccuscd »ersong v20 tostificd on
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oath as dofence vitnusses, William Kato (D.7.I) sisated that the
enpellant was with him on the material nisht until bed time, The

following dey che appcllant 1lofs Ffor work and returncd home atb
~bout 6.00 per. He (anpollant) is a to-chor by wrofessiol. At

no point in the Qhdiof Mosistreiets judrmont is the dofcnee account

tao~sed 25 an alibi, PBvidently it is am o1libi for the accuscd
is sayins that he waes at hone znd not at The scenc wacn tho

animals wore stolen, As is woll Ymown a Jonrt nay prcrume the
existonce of anry fact vhich it Thinlzs 1likely to hove happencd,
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The triel Magistrate purportedly found the required
corroboration in the testinony of AI, the appellant whereat he
asscrted that he did not know A3 =nd p4. To the trial Court this
nroved that A3 and A4 had no motive to falscely implicate the
eppellante This was a gross misdirection on the pazct of the
Magistrate. I have already outlincd why an accomplice nay fals ely
swear and falsely implicate the accuscd. TIndeed as a natter of
logic a stranger would not essily pass proner$y to a person he
does not know or trust except may be in the market overt. But

.jhis wes a case of handing over property and cattle ot that, at
nignhte It is not likely that A3 and A4 told the truth on this
vital aspect of the case., It is adlso significant that the trisl
Court did net address its mind to the alibi set up by the accused,
a matter which is so trite in view of s0 many authorities on the
natter, It is the duty of the Court to direct its mind o any
alibi set up by the accused and it is only when the Court comes to
the conclusion that the alibi is unsound that the Court would be

entitled to rejeet it SIKITOLEKO v ULANDA /. 1967 _7 «hse 531
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@:-1ying R v Thomas Tinch (T9T6) 12 Cr, APP. Rep. 77e If an

accused person pubts forward zn olibi in answer to a Cririnal
charge he does not thereby assume the burden of »roving the
defence. The burien of proving the accus d's zuilt remain

throughout on the prosccution — R v TOh.fluO?] [ 196 /3 ALL ER

969, applied in Sekitolcko's case (sunra). For a rocent annlication
of the principle see Nekemiya Tengn v Uganda Cr. Apple. Nos 5 of
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1982, = decision of the Gourl of Appe~l for Unmnde (o8 it wos then

Imovm ) and Thom:s Rushoma v Ussnda, Cr. Appe No. IT oi 1'9;89, a
of the Supremec Court of Uganda.

In view of the trial Court!s Ffailure +o consider the =libi

set up by the accused as his defence and the misdircetion on the
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issue of accomplice evidence, it is unsafe to allow the cunviedion
to stond. Counsel for the Respondent/State, Mr., Kikomeko did not
support the conviction. In agrcenent with counsel for the appellant,
Ire Musana, the appeal is allowed, The conviction is gquashed =nd
scntence set aside so thet the zppellant is rcleascd from custody

Torthwi th,
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25/5/199% :=~ MAppellant present,

M. Musana for =ppellant.
My, Kilkoneko for respondsnt,
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