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The accuned permon Abdala Tenyws it indicted for defilement
¢/s 123(1) of the Penal Code Lct. In the indictment it is being

- alléged that on 4/11/1993 in the village of Wante in the district
e of Iganga the accused had urﬂ.qwful sexual intercourse with one

‘Zemitu Mutesi, a girl who wan below the age of 18 years, The accused
'pleaﬂed net «'ullty to the indictment.

It ia trite law that prosccution bears the turden of proving

‘bhf:- mn.lt of an accuced beyond reasonable doubt cmd the accuqed
- does not bear the burden of proving his innocence: s\zoog._ln,o:ton Ve

DPP (1935)CA 462 and Qkathi Oksle v. Reoublic (1965)E4 555 at page
559. It is al@c part of our law that an accused person should not
be convicted on the weakness cf hi« defence but c;Lou.li be convicted

_ on the strength of the case as proved by proqccutlon E Iﬂr ail

'P._}kau g/0 Achietu (1934)1 EACA 166 at pase 167.

In a case like this onec pro=ecution i= reguired to prove 3
nain thinges '
(1) That therc was =exual intercourse; £
(2)  That the complainant or the vietim was under the age of 18 years;
(3) That the accuced participated in that mt'_.rcourﬂt. (qm. sec, 123

(1) of mh;: Penal Code Act).

T will e with the firet ihgredient firat, the came for
prosecution has been that whilc i3 Wente willage the accused

~ had sexual intercour~e with the ccmplainant Zamiru Muteai. Zamiru

heraself testified that she had sexual intercourse with the accused

during the days she was staying with him in that village, Although
thi=2 witncss was not <o consi*t:.nt of what she told the court, I am '
inclined To belicve her when c r"»,yq that ﬁhe had qexual u“tercourqe
msn a mat; Thi= belng a sexual offence however as a matter of
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'practice-CO?roborntion of the evidence of the complainant is required:
R. v. Kostant Kirmunyo (1943)10 EACA 6_4,.. I must say in the pre=ent
case that corroboration hza not been res dily fOIthCOmlnu. The evidence

of the other witnen~es doces not bear =ny element of corroboration
at all, The beat corroboration would have posaibly come from the
doctor's evidence which wa= not produced in this court. ILack of
this corroboration cannot bc said to have ntrengthenéd the case for
procecution,

Regarding the is~ue of the age of the complainant, the lcearned
counscl for defence Mr., Okalang made a serious attack upon it. [
With all due re=pect I am inclined to agree with him when he says
that the age of the complainant was not satiafactorily proved.
According to ‘the mother (PW3) the girl was sgbout 19 years and she
eatimated the girl was borm during Anmin's rule when the Asians were
being sent awsy., Thia court takes a judicial notice of the fact
thet the Asians left thia country in 1972 which memns by last year
the girl wa~ zbout 1§ years or 20 years old, The girl at firaet
stated that ~he was 14 years but later on she changed her mind and
said that ~he did not kmow her age and that the age of 14 years had
been suggested to her by her uncle (PW5), but her uncle Najibu (PW5)
stated the girl was aged 15 years but agein during his crose-
examination he confes=sed that the girl was born in Mombasa when
bhe was not there so he camnot be sure of the date when the glrl .
was born, If we are to teke her ﬂbnry an true that her uncle told
- her that her age was 14 ycars,then how is it that this <ame uncle
told tme court that the girl was aged 15 years, According to that
evidence of the 3 witnes~es one is left in doubt as to whether the
girl wa= below 18 years or above; as Mr, Okalang says the beat
witness on this peoint was the mother but since the mother says the
gixl was about 19 years old emnd according to her cstimate the airl
was born during Anin's time that age of 19 years may be taken %o
be rcasonable, It is my Tinding that prosecution has not conclusively
proved that the complainant was under the age of 18 years, on the
contrary the ace may be 19 years or over as <tated by the mother,
Mra, Tuma one of the two a=~es=ora who assiatcd me in this casc
felt that since the molher was semi-illiterate her evidence should
be ignored on the point of ase, with due respecect to the lady assessor
I would like to point out that illiteracy is a misfortune not a
privilege.
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On the is~ue of as %to whether or nct the accused participated
in the defilenent of the girl I would =sy the cnly wilness capable
of proving thi=s is=ue is the girl herself. She said this man
(accu~ed) went with her to tie villege snd they stayed together for
some time, He would leazve hor there and go to work them return to
her. I feel she has told the truth gbout the ideatity of the accu=ed
al though the accu=ed must have been using Tudde as part of his names,
She had no reason for telling lies again~t him, I reject accused's
astory that he did not heve anything to do with the gzirl,

Con=idering the evidence generally =2nd in particular thc fact
that there was no clear evidence as to the rezl age of the complain-
ant I find that it would not be safe to secure a secure or satisfact-
ory conviction on the evidence available. I hold that prosecution
has not diescharzed ita duty of proving accu=ed's guilt beyond
reasonable doubt and I find the accu=ed not guilty and accordingly
acquit him of the offence of defilement.

Both asscssors had advised mc tc conviet the accused but I
have not followed their advice becamce they did not appear to have
seriously considered the wealmcss in prosececution case regarding the
importemt element of the age of the complainant.

Mr, Okwanga invited the court to consider an alternative
finding of abduction, I find it not necesmary to consider that
request in view of the quality of evidence as prc-~ented in this court
by pro-ecution,

Accused i= to be released from prizon forthwith unless he is
being kept there for «ome other lawful purpo<es. -
C. M., KATO
JUDGE
21/12/1994







