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s The qccuged person John:Bosco Namilya ie lpdlctud for murder
c¢/s 183-of the Pen'al Code Kct. -The indictment alluﬁue that CPl f#;

district of K2muli murdcred Waheru Buylnza. The accu=ed plegded

8

not guilty:to the mdlctment Rdiss e (b SEp T F gk :‘ g

i is thc luw of th1~ 11nd that the duty is upom: the. proqccut-\

don to prove. 1tq caae agaln t the accu"cd ‘beyond reasonagble, .doubt,

- The aecuqed ha° Ao duty 01 UTOVlng hlq innecence: uoollngtgg Y QEE

It is aléo'théklgw that en Accused peraon should. not be convicted
on the weakne=ss of his defence but- he should be. conV1ctcd on the

strength of the case as provrd by pr0ﬂecut10n' R, v, Israil E /o
.Achlei_ﬂ_.}, & 255‘;) EA A 166_at pg{;ﬁ. 167. “In a case llk:e the present

one prosecution is enjoined to prove beyond reasonable doubt that a
human being was killed, thut the killing was unlawful, that there was
malice aforethought as defined in sec, 186 of the Penal Code Act

= that the acc:u.-ﬂe‘q participated directly or 1nd1rect1y in that killing,

_ It is not in dlapute thmt aprisoner- by the name cof kahpru
Buylnza is dead, 1t is not also in dispute that his death was. cauned

< by -shooting, whﬂt i= in ‘dispute is whether or not the shooting which

qrequlted in hlr death wan acc1deatal or intentional, It is the case
for pro"ecutlon that the deeth of the deceased was unlawfully caused
but _the case for defencc is that the death of the deceased was

j,accldentally caused.  In the case of: R. v, Gusambizi s8/0 Wesonga

it wac; stzted that in all- homlclde ca~es death is

said to have been unluwfuliy canaed unless it was aeeudentlal or it

c, Was, authorlqed by law, In %he present ease the proqecutlon called
"mtneach who included PW2, PW3 end PWS who testified as to what
happened on that fateful evening - Lccording to them the accnned
collected his gun from hig houﬂe znd went to where the_priqoners
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were aquatting waiting for their rations where he opened, fire and

=hot one of the prisoners called Eaheru; but according to the |

accu=ed he picked-the gun from hie house in order to hand it over to

one of the warders who wac on duty that evening but as he was moymg :
towards the priconers the trigger got csught in hiss pock(.‘b and the THI
bullet went off thue hitting the decea-ed. 410001‘(1111;“' to hin thet was
sonething accidental.

It is my view that what haoppened that day was not accidental
but wes aomething which resulted from the gross negligence of the
aceu=sed pernon in the manner in which he decided to handle his gun, .
His negligence ngy be found in 3 aspecta,

o

In the 1ot aspect he ought to have checked the chamber of his
gun to £ind out whether or not there was a bullet, his,failuz;e to
lock the sun when going %o the public was yet enother act of gross
negligence and the 3rd aspect of hi= negligence wa= the improper

- meanmer in which he was handling the gun, if he hed been handling the

gun in the generally accepted manncr by either pointing it upwards oxr
downwards the nhocoting of the deccased waould have been avoided even
if the bullet went out wnoticed,
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I find that the deccazed's death wan caused by an act ‘ofrca‘.re—

les=sness or negligence on the part of the accused person thus .

making the death of the decensed unlawful,

The next peint to be considered is whether or npot the accused,

Wwho deoes not deny heving killed the ﬂcgeaﬂed had malice aforcethought,

In the case of: Lok : : L
atressed that prcqe@utlon hes & burden of pmoving<ua;io@ aforethoughi
in all casee of murdcr; In .deeiding whether or not unalice afore=
thousht has been e~4ablished the court has Ho takc into ascount sueh =
matters a= naturc of weapen used, the number of mgurleﬂ inflicted- md ;
the part of the body where munh lll;qu'ibB wWerce in ic%‘ud end the -
eonduct of the aecused before ,and after the Lxclde_-g; i b=rc. g

945 3, In %he present easc there is no doeubt
a’bou'b th.e fa,et 'bha’s Lrhb deouaqed Aded of & pgun shot wound inflicted
upon him below the nipple;, 4'; gun i« g dead,ly weapon and the pd,r‘l;

' nqt ne@gs;urily ngan thn a@cuch int@ndeu to gruse that in jury,

st ey
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Considering all the circumstances surrounding thi< case it would
be-unsafe to say that the accused acted with any malice aforethought,
His conduct before and after the incident indicates that he was
innocently acting but he wa= careless in his way of acting, The words
stated by PW3 that he was going to kill a person cannot be true sinece
there was no reason why the accused should have liked to kill anybody
especially this priesoner whon he did not know. I agree with the
accused when he says that when he went to pick the gun he wantned to

 paas it to the pernon who was going to be on guard duty on that night

but it cannot have been hi~s intention to use the gun for shooting
anybody. As I have said earlier the accuced was carelese or negligent
but had no intention of causzing death of any person. Prosecution has
failed to prove malice aforethought to my satisfaetion,

In thene circumstances I find the accused noet suilty of murder
snd I do acquit him of that offence but I find him guilty of man- -
slaughter as advised by the 2 assesmors who as7isted me in this case,
I accordingly do convict him of manelaughter under section 182 of the

Penal Code Act and section 86 of the T.I.D, =k

C.M. KATO

- _ JUDGE
20/12/1
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