IN THE HIGH COURT OF UGANDA AT JINJA

CRIMINAL SESSION CASE NO. 69/94
UGANDA .--.-.lcl..ll.‘.‘l....lll..l.ﬂ'.‘..lnlbl.ﬂoﬂol- PROSEWTION
VERSUS

PATTONLVIANG‘A ® @ 9 & 2 8 9 O 9 8 9 & 08 O 0 8 P P SO O e S s 8 S 9 8B 00 00 " 2 8 0 & p&CCUSED
BEFORE: THE HONOURABLE JUSTICE .M, KATO

JUDGMENT

. The accused per~on Patton Lwanga is indicted for defilement
contrary to the provisions of Section 123(1) of the Penal Code Act,
in the alternative he is indicted for aiding and abbeting another
person to commit defilement contrary to section 21(1)(e) of the
Penal Code Act. He was originglly indicted together with one man

called Jame® Kaganda alias Ali Mike but later the indictment was
smended snd the other co-—-accu“ed waS dropped out of the indictment,

This judgment is therefore in reSpect of him (Patton Lwanga) alone.
The accusSed pleaded not guilty to the indictment and alternakive
count,

The case for proSecution heS been ba?ically that on the: zight
) of 25th Deceaber, 1991 at Nile Garden in the Municipality of Jinja’
the accu<ed defiled one Sarah liwad®e who wa~ at that time aged 17~
year3, In the alternative the pro~ecution allege® that on that Same
day the accufed aided Jame® Kaganda alia® Ali Mike to defile the
Same MwaSe,

In anSwer to the indiciient the accu~ed naintain® that he did
not defile enybody on that night and he put up the defence of ]
alibi to the effect that on the night in que®tion he wa> nowhere - ‘
‘mear Jinja but he wa” at Kabalagela with hi® mother and hi® (DW1's) |
other membersS of the family.

It is trite law that the burden iS upon the pro~ecution to ﬁ
prove the guilt of an accuSed per®on beyond rea? _onable doubt, the \
accu”ed doe® not bear any burden of proving hi® innocence:

Woolinaxton v, DPP (1935)AC 462. It i® al% the principle of sur

law that an accu®ed per©on Should not be convicted on weakne?3s of

his defence but on the “trength of pro“ecution ca%e: R, v, ISrail

Bpuku 3/o0 Achietu (1934)1 EACA 166 at page 168, In a ca’e of
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In a case-of defilement like the one now under consideration,
prﬁsecution is required to prove beyond reasonable doubt, inter alia,
that there was unlawful sexual intercourse that the girl with whom
such intercourse was had was under the age of 18 years and that the
accused directly or indirectly took part in that defilement,

It is not in dispute that Sarah Mwase was 17 years old by the time
the alleged offence was committed. This is borne out by her own evidence,
the evidence of her father (PW4) and that of the doctor (PW2) who
testified that the girl was actually 17 years in 1991, I accept the
evidence of these witnesses to be truthful as far as it refers to
the age of Sarah Mwase, I therefore hold that prosecution has proved
beyond reascnable doubt that the victim in this case was under the
age of 18 years at the time the alleged offence of defilement was
committed,

The next issue to be hindled is that of whether or not the offence
of defilement was ever committed. The evidence of Sarah Mwase was to
the effect that she was defiled by the accused and another boy who
had sexual intercourse with her one after the other, This evidence
however was shaken by contradictions which came up in her own evidence
and that of the doctor. According to her the defilement took place
on the njght of 25th December, 1991 and that she reported the incident
to the doctor on the morning of 26th December 1991 and she was there
and then examined but later on she chenged her mind and said that she
did not know as to when she was acutally examined. The doctor in his
report and evidence was specific that he examined this lady on the
30th December 1991 and according to him the defilement was on the 28th
December 1991; although this contradiction does not rule out the
possibility of the complainant having been defiled between 26th and
28th December 1991 it does to a certain degree create a doubt as to
why there are these differences between the 2 witnesses who testified
for the same side and on the same issue, Be that as it may, I do
believe Sarah Mwase when she says that on the nignht of 25th December
1991 she actually had sexual intercourse with a man gnd since I have
already said that by that time she was under the age -of 18 years it
follows as the night follows the day, that the offence of defilement
was committed,
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That leads me to the vital point 4n this case which is whether
or not the present accused person Patton Lwanga took part in the
defilement of Sarah Mwase or aided anybody to defile her,

Related to this matter are 3 other issues which require
consideration; those matters concern the question of identification,
the defence of alibi and the issue of corroboration,
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Dealing with the first of these issues first, it is the law that
the court should approach with caution the evidence of one identify-
.ing witness especially where the identification is carried out at
night when conditions for correct identification are very difficult:
Abdala Bin Wendo V. R. (1953)20 EACA 166 and Uganda V. Frimigio
Kakooza 51985!HCB }, It was emphatically stated in the case of:
Richard Kaweke Musoke v. Ugenda (1983)HCB 1 at page 2 that evidence
of one idenitifying witness should be water tight %o avoid mistaken
jdentity. In the case of: Abudala Nabulere v. Uganda (1979)HCB 77
some guide lines were given as o how the court should approach this
jasue of identification, It was pointed out that matters like the
source of light, the time taken when the witness was observing the
accused person, whether or not the accused was a stranger to the
witness, the distance between the witness and the pcerson he claims to
have identified should be considered. In the present case there is
. only the evidence of Sarah Mwase (PW3) as evidence of identifying
withess and thesc things happened at night. According to her own
evidence she was dragged out of the dancing hall by some people who
carried her out and who put her in a car, they were strangers and
there was no light in the vchicle and the place where she was defiled
was also not 1lit. In my opinion these were not conditions which were
condusive to proper identification. Sarah Mwase's evidence confirmed
this view because in court when testifying she got mixed up as to
when she actually came to kmow the true identity of these people,
whom she claims defiled her. At first she said that she did not
know their identity at all until she met them at the pclice station
but later on she changed her mind to the contrary. I agrce with the

view expressed by Mrs. Nsubuga, one of the 2 assessors who assisted
me in this case, when she said that the identity of the persons whom
Sarah Mwase claims to have known came to her mind after she had talked
to her brothers about the issue then her brothers starting suspecting
the accused as being one of the possible attackers that susp dion
however strong can not be a ground for conviction: R, v. Israil Fpuku

s/o Achietu (1934)1 EACA 166 at page 167.







==, e

In my consider:zd opinion this is a casc where 1ic i &

cation

aoordance wita Tules laid
down in the czze of: Yweno s/o ¥Mens (1'3;%"% EACE 25 to find out
if Sar:.  Iiwvase wes 1'_‘-’1 facli sure of The per=on she believes defiled
her.
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paradc 2ht 5o have been conducted in
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Regarding the dofence of alibi the awthoritiss zre clear as $o
whot is expectcd of the scomssd. The Zaw is Shes wasa en accused

regsponsibiltyr

R, v, Anchicay
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defence. 11
on that partisular night he was with the membersz cf Wis family some
50 miles swey “rom J;n;’a ot Kabalagaia in Eempale. He szlled hig

mother iﬁDﬂI2) who Hestified that on that night =
tha aecucs ¢ their home through oaxt the nigii, ThorYe was however
a difference in *heoir nomes of *the vWllascs there tuoy stay and

prosecuticn was ssriouis on that point. segcrding o the mother

the villagc is callzd Tesonge not Kaobalagala. She hewever explained
$hat Hheir home is st the border of Rasenge viilage oné Kzbalegala

wvillage emd some pecple Zufer o Lalolasa. T Ncas Sfangshga and
¥ise ~asa,. I &0 gavisTied with ror eiplamuzion in gt tho accused
eonld heve nsed Kabalasale To dsscyibe the sewe villoge 2o 8
mother, A4 pexs Tron ihat couiradiction thc svilones o tue acoused
and thst of ixis mother was gnite consissent and Impressive, I

accept their evidence as truthfal, I 'hove cgas So ke view gloo
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due to the shaky evidernce oI Sarah Mwase cenatiiig
that night.

That being the position T find thal prosciuvion us
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satisfactorily discharged its Inrder of destreoying the decfence of
alibvi, i othexr wcrds ths ¢
not put the accuscd ab the scene ©

vidence a8 giveon by oprossoution does
éritie =4 the tino tie oime
was being commitited, The delenca oF al LT sucoaoeds,

Enother poins wiich reguizes conside¥asici: 15 The lsgue of
corroboration, As o mabier of pimetice in sexual gFfences the
court lcolks C orrahcrasion altheuch vitheout suck corroboration
a conviction may be obteined after the cout® has couliguad 118 elf
of the dangers of besing such & conviction on un:icoroberaied
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evidence of the complainant: v, Knostanti o (1 10
EACA 64. In the present case there has been no sufficient corrobo-
ration in support of the complainant's st®ry as to what happened

on that night. The doctor's evidence cannot be regarded as

evidence of corroboration as the dates given by the doctor are not
the same as those given by the complainant when the defilement took
place., The mere fact that the complainant complained to her parents
is not corroboration but evidence of comsistency: R, v. Opet s/o

Erui (1936)3 FACA 122.
o

In all these circumstances snd in full agreement with the
unanimous opinion of the gentleman assessor and lady essessor I
find that prosecution not tgroved its case to the standard

= satisfactory - :
required to secure/conviction as” there is a doubt as to the guilt
of the accused person. The benefit of that doubt must be resolved

in favour of the accused person,

That being the position I find the accusecd not guilty of the
offence of defilement and thc cltermative count for the offence
of Aiding and abbeting defilement. I accordingly do acquit the
accused person for both offences. The accused is to be released
from prison forthwith unless he is being held there for some

. other lawful purposes. .
c.M./mo
JUDGE
2/12/1994







