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The accused in tris case is one Abdals Babi.. He stends indioted
*. for murder contrary to thé Frovisions of seetion 183 of the Penal Code Aet,
The indictment ~Ileges that on 16/2/91 he murdered Jamula Namurombe while

at Bukesero villaze in the district of Izensa., The accused pleaded not

suilty to the indictment,
it is trite 1aw that the burden of wroving the guilt of an accused
person beyond reasonable doubt in 21l criminal cases, with exeention of

few statutory cases, lies upon prosecution: Yoolmigton v . D,F,F,(1935)

AC 462 and Cxothi Okale v Rerublic (1965) Ei 555 at vare 559, It is

also an established rrincinle of our law that an accused should be

convicted on the strencth of the evidoncs as adduced by prosecution but

not on weakness of his de snce: R v Ispaili Evuku s/o Lchietu (1934)

I EACh 166 at page 167. ‘here an accused is indicted for murder as is the

case in the presant case, nrosecution is enjoined to nrove, intér alia,
that ‘a2 human being was kilZed, tthwthe‘hilling was unlawful and that

the killer had m2lice aftorthourht as defineduin:section 186 of the
Fenal Code Act and that the accused did directly or indifectly take part_

in the killingJ
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There is no di=nute over the fact that » humzn being by the navies
of Jamula Namugzombe is dead. This Tact ‘has been eqtﬁ011shed by the
evidence of Dr. Kanitwa (I'II) which was aﬁmltted unﬁer'SEétion 6% of Pelumn

WIII Lovinsa »~nd her husband 6nmwiri l':'Lh:'L‘t:a (FJIV) also confirved that

the lady died, The accused hlﬂ"@lf ubr was tht Eusb?ﬁd ©f the deceased
admitted that his wife in fact is dead, .Prosection has thercfore proved

beyond reasonable doubt that a human bein~ died,
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There is, however a‘disaute ae to whether the death of the_deceased
was unlawful or lawful, It is the case for nrosecution thot cshe diéd
as a result of strangulatioA but the defence is auite adamint that the
dgceaseﬁ took away her own 1ife hy committing suicide, 4t is the law
that in 211 cases of homicide unless ac01ﬁentally c=used deﬂth of a human

*

beins i% said. to be unlawful: R v Gusambizi Wesonpa (19#9) 15 EACA 65,

In his é%idanceﬁthe docto? who carried out the post-mortem ex»mination
on the bYody of the dec;;séh stated ‘thot .the cause of death was due to
strangulation, According‘to the evidonce of Loviﬁé;miib{fé (PWIII) when

she entered the house she found thines scattered in the house which means
there weos some K1nd P‘ sfruﬁsle.in ths house %“efore the decensed met her
death. In her ev1dﬂnc‘ Lovinsa further testified that the body of the
docevspﬁ w?s found in 2 sittine “Ooltlon' this plece'of'euidnncgrwaS'
however serléusly attacked by iir. Mutyabule in view of the statorent of this
witness which she mnde to the police EXDI in which the witness stated

that therbody was found benentt the bed, “hen under cross-examinatien
Lovigga insisted that she h rd twld the nollc>man whérrecorded her statuent
that she found the "ody in a sittine vosition not'under the bed 2nd that
there wae a seriocus problem of lansunre bYetween her anc¢ the policeman,

I feel her exnlun-tion is quite genuine hecause when that policeman

appeared in court to testify on beholf of defsnce he displayed real

lack of comm:nd of the luganda 1-n-uage which they were uweing as a means

of communication with Lovinsay
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it has to be mentioned here that neither Lovinsa nor Sgt Valentino Cbbo

who recorded her statement was » Muganda so the possibility of Obho

having recorded the wrong words cannot be ruled out, I am of a firm

opinion that what L:ovinsa teld the cocurt as to the position of the

dead body is the correct position and not what she is alleged to have

told the police, Considering Lovinsa's evidence and that of the doctor

it is not true to say that the deccased committed suicide as it is being
al;eged by the accused. The deceased must have been strnagled by somebody.
so her death was unlawfully caused as it was not accidéntal or due to natural

causes.

The next point which comes up for consideration by this court is who
killed the deceased Jamla Namugembe? According to the prosecution it is
the accused Abdala Babi who killed her but according to the aceused the

deceased killed herself by committing suicide.

It must be pointed out here that the whole prosecution case in relation
to accused's connection with this case is based on circumstantial evidence
in a sense that nobody saw the accused strangling the deceased. The
authcrities on circumstantial evidence are not very few, tﬁey include

such cases as: Shabudin llerali and nacther v Uganda (1963) EA 647

at page 650, Simon Musoke v R (1958) EA 715, Tever v R (1952) AC

480 at page 489 and Lumuheirwe v Uganda (1967) EA 328 at pege 331, In all

these cases the law governing this sort of evidence was ciéarly spelt cut in
the case of Musoke v R (Supra) for example it was clearly pointed out that
in a case ‘dependtns exclusively upon‘bonvietiOh of an accused person, find that
[on circustantial evidence, the court must, before deciding on

the inculpatory facts are incompatible with the innocence of the accused and

and incapable of any explanstion upon any other reasonable hypothesis than

that of guilt. In Tumuheirve's case (Supra) quoting the case cf Teper (Supra)
it was observed that circums‘antial evidence should be narrowly examined

as this type of evidence may be easily fabricated,
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In the rrescent cese rrosecution cese hinses on the evidonce of one witness
called Lovinsa Tibita to whom the accused is 1lleprd to h:ve confessed that he
had killed his wife, Jccordin- to the evidence of this lady who testified on
behalf of prosecution as PulII, when she was at her home on 16/2/91 the ~ccused
who is related to her husbh- nd apmroached her : nd when she wsqu him as to whether
'he had returncd from th: burisl .of his child the accus sed simnly answered that he
had returned but he had %illed his “ife. “hen Lovinsa exrressed her surrrise
by saying "Eh?" the nccused started runring awny. She raised an alarm which
was ansvered by villapers, They ﬂrocenﬁed to accused's house whi ch they found
locked from cutside. 'I;l;;e door wns hroken oren snd inside t'e hr)us.e wrs the .
dead body of accused's wife., The hody had a rowe arcund its neck torether with
a priece of cloth. The neck was swollen, Another'neéce of circumstantial
evidence tendered by rroscecution w;s from Samwiri Tihita (EEIV) who informed

the court that the accused: did nbt attend the “urial of his wife.

Cn his port the necused =trted in his unevorn st tement thut he did not
kill his wife and that he co'ld not remober if at 211 he ever tcld Lovinsa
thut he had killed his wife beecnuse on findine his wife hnaving covsitted

suicide- he became frlnhtened and ec nfuced so he eould not rocember what happened

{
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I fuun€ Lovinsa t& be a truthful witness she was ;ell composeti =n6 quite
steady when givine her evid nce 1;;ch1ef and ‘when under thp lengthy cross -
examlnatlon.- I accert her'story tht the aceuscd told her th:t he h=d killed
his wife to be truthful. She had né reason to tell lies arainst the accused
with whom she hod no grudge, sho truthfully denied 2 surmestion by }ﬁé defence
counsel that she had testified srainet the ncghsod Hornuse.hedhad refused to
love her. I hove found it extremely difficult to hol1nve the accused's story
th=t he did not kill hies wife for 2 numier of rencons. In the first place the
accused did not cdeny or admit having tcld Lovinsa thﬁ% he hed killed his wife

becouse he was confused at the time, it is reasonable to conclude from that

what wes said to her, ....../5‘



In the sccond place the accused's subsquent conduct does not tally with the

conduct of @n innocent person. He says he found his wife committing suicide

and he untied the rore but the rope woas found around the neck of his wife,

if his story is true then why did he not rerove the rope from her neck.

The neccused also soys that he decided to run auay;fnr fear of th2 villacers
who might have henten him, this story would only hsve been credible if he had
run anc rercrted himself to the nesrest cuthority like the RCI ééﬁirmén.
pelice or a loecal chief, bhut he never d4id so. His féilure to attend the
ourrial of hies wife is yet ancther ex:irple of guilty mind, The conduct of

the accused sfter the death of his wife clearly ccrrohorutés Lovinsa's story
thot the accused teld her th-t he hnd killed his wif;, as vointed.out earlier,
the accused hre not retractec th-t confessicn in his stztement hefere the
court. This case must ‘e clearly distinsuished from the cases of: ° r.epis

Yohan-is s/o Udinde :nd Fartin sfo Udinde v R (1955) 22 .m.Ci 514 and

Magadasi Lalasia v R (193€) 3 EiCh 106 in two respects: first in those tuo

coses the confession was retrncted which is nct the ense in the nresent case
and secondly in the present coce the perscn to whem the ecenfecsion weae made
has been truthful in her testimony unlike in the two quoted cases. In all
these circurstances I find that nrosecution has by eircumstsntial evidenee
establisec hevond reasonable doubt that the accused 1id in faet strangle the
deceased to death, Mr, Mutyabule's arcument that the circumstontial evidence
has been weakened in view of the second theory as to the cause of death by

suicide cannot be sustaine: Tor reazsons already siven,

That leads me to the issus of riilice aforethought, By provisions of
section 183 of the fen'l Code act no satisfactory convietion may Le sustained
in the absence of =roof that the decessed wes killed with malice aforethought,

(See also: Lokoya v _Up=nda (19683 LA 332 at nare 334)
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In deciding the wresence or atsence of malice aferethourht the court is
usually assited by scme frctors which include such mntters ‘as the nature

of wearon used in causine derth,- the part cf the “dﬂy where the injury or

injuries were inflicted, the nu-her of injuries an:d the con‘uct of the

accused before or after the death: Tubere s/o Ochien v R (1945) 12

12 EiChi 634 In the rresont.cese, although it is kriown that the ocrased

died as a result of strangulation, the exnct cirhuw&tahce§ un-ler which she
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met her death -re not clearly kncwn, It is very rsre ta ¢one rcpcsé cnses
where murderers stanrle their vietims with romes eSQeciélly wheré.ﬁuch“
victims are their wives, Befcre the decc sed met her death there must have
been a fight “etwesn her and the accused, this view is sumported by the
evidence: of Lo;winsa whe testifie that thinzs in the house were seattered,
This sort.cof evidones is indicative of the péssihility of the accused having
fought in self-dence in the vrocess cf which ﬁcluseﬁ f-ree and methods

'
which were out of rroportion and kill=>l his wife. The coctor who exsmined
the accused 6n 6/3/91 found him with &4 heelin¥ weunds at- the chk an¢ he
found him with an infected wound con the knee. Although the mcrured soié he
had been asshulted by those who arrested him and Hulyazabu (P<V) also =snid
he saw an ssknri caning the accused, still the rossinility of his having

sustrined some of the wounds while strup-lins with the ‘eceased cannot

be totally ruled out. T .

Since, a= I s-id earlier, the rez2l circumsteneces which led to the death
of the deceased are unknown, the accused could nossibly have killed her when
under provocation of some sort. The rrovocation put up hy the accused in
ccurt that he feound his wife with A man cannct hovever “e accerted as
truthful for several reasonse. [he firet ro_son is thet on that dny the
deceased ~nd her husb~nd h-d Just returned from burving their child so it
would have been guite unthinkable for that 1oy who wes still in distress
to enpare herself in love aff-irs with another mani if the accused had
found the deceased with/no quarrcl or some kind of settlement, and finelly

Janother man he could not have snent with her so peacefully with
o.-../?.



since the pccrsed hrd rrorised to rerort the mrtter to the -arents in the
morning how is it thnt he n-over d'2 so, Th= story that the zcrused found
his wife with a man is rejecte: hut that dces not mean there was no other
incidents which could have provoled the accused to +he roint of killing

his own wife.

Considering all the circurst-nces of this chse it would he quite
uns~fe to say th -t wrosecuticn has rroved beyond reascnatle dount that
the =zccused killed th: deceased with malice aferethourht as the rossibility
of the accused h:ving acted in self defence or while under nrovocation has

not been totally ruled out.

The position hein: what it is I find the nccused not guilty of murder
and I dec zcquit him of that offeonce but I do find him muilty of manslaughter
contr ry tc section 182 of the Fenal Code Act and I do eenviet him of that
offence aceccrdincly. Im cering to this ennclusion I heve found sreat

comfort in the decision of the privy cruncil in the case of : R v Shampal

Singh s/o Pritam Singh (1962) Ei 13. I have not fellowed the oninions

of the two rentlemen assessors because they did ncot seem to have proverly

directed their minds tc the avriloble evidence and my sumring up on points
of law as th~y seem to have vraepared their oninions even hefore my summing
up! Assessor Mamuto had advised me to accuit the accuser all torether

while assesscr Kiron-o advised nme to convict the neccused nas char-ed,
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