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The two plainmtiffs in this suit claim that’ they own two adjoining
pieces of land separately but situate in Chebany village, Kaptaqya Sube
Couniy in Kapchorwa Districa—on‘which they have homes and grow diwerse
¢reps including coffee, wheat, ‘maize, beans etc, (hereinafter called

"the suit property"). R S

Both plaintiffs tegtified that they have owned their parcels of
land for very long. In fact at the hearing, each plaintiff put Hs
age at over 80 years old, Their evidence fs that in September, 1992,
the 1lst Defendant in his capacity as the District Administratsr 1nv1ted
both the lst plainti®® swd the 23d Defepdant and their witnesszs, if 10
any, fer a meeting regarding the suit profrty, The plainti®fs went
and arrived for the said meeting at about 9,00 a.m. but. the meeting
did not take place until about 4,00 p,m. 2nd continued even cfter 7 pom.
whereby ''tadoba light" was used, The aecusation against the 1lst
plaintiff was that he hag refused to vaeate the 2nd Defendant's land, 15
The lst Defendant informed the plaintiffs of the claim and rulcd that
the suit property belonged to the 2nd Defendant déspite their protest
and explanation and erdered the lst Plaintiff to vacate the suit
preperty within 30 days from the 2.9.92, thg day of the szig meeting
@r ¢lse he would be forced eut, . : - 20

The plaintiffs being not satisifed with the ruling and order of
the 1st Defendant, sought legal and administrative assistance. Their
Lawyers and the N,.R,.M. Secretarjat wrgte to the 1st Defendant
advising him not to evict the lst Plaintiff (refer to ixhibits P1 a
P2),

An-extrcet of the letier writtenrby their advocotes . in --rt

25

points at the follAwing:=' .
"The fact of the matter is that Mr. Yovan Kuke has
no legal claim whatsoever @ver our clients' 1l-nd
ard even if he ever had (which is denied) the =ure
wouicd have been extinguished by the effluxion of

time as clerrly provided by the Limitat<on Lot

(Cap. 70) . :
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Consequently as 1ns£ructe&'ﬁéﬂﬁould suggest that
your "evietion.erder! .be.withdraws-as-it-amounts
to an usurpation of the Ceurts jurisdiction and
Mr, Kuko be adviZed to tellow the due process of
law instead of invmlving your august office in his
private civil igsucs,,.We are.instructed to
inferm you that if you do not do se we shall as
instructed and without further notice institute
legal proceédings against ycu in your individual
capacity as your office clezrly has ne pewers to

- take over the adjudicatory 'fudctions of the courts
of law and hold you liable for the costs thereof,"
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In addition” to"%he ébove hatlonal Re51stance Mbvement Secretarlat

wrote Exhibit P2 to the 1lst Defendant in part as fellows:-

‘“Unfortunately, Chamonges -Chemukany died b:zfore
Sayekwo Mirime was evicted from the disputed land.
-~ Yevani Kuko (alTeged heir to Chémongés Chemukany)
_then.sought to evict Sayekwo Mirime.and.zsctually ™
evicted him from the land (wrongly or rightly) on
the 24/5/81 the result of High Court Civil Suit
No, 161/85.
That case is still pending before.Mr. Justice
. -Bed. Odoki and therefere the High Ceurt has yet 3
to decide whether it was a wrongful eviction er
not, You will please nete that it_is sub judice
far: any person or zutherity to tamper in a matter
Jthat is already befere court.

ag The purpsse .of t Hs lgtter thereforewis o - .
direct that you should net glve any orders/
" directives until you fina y hear from eur courts
ot law Lo s g 3 RED.
Thg lst Defendant did not heed the .advice but instead wrote a
letter, Exhibit P3 on the strength af which the 2nd Defendont with

his family accoppanied by the lecal ¢ hefs, R.Cs and ethers on

6.10.92 entered upon and took possession of the suit property which

included not only the land and crops belonging to the lst Pl-intiff
as-origigally claimed but also land apd crops‘belonging’tb the 2nd’
Plaintiff, In the process, 2 let of crops belonging to the
plaintiffs and the houses of the lst Plaintiff were destroyed.

From the above evidence, the plaintiffs' claim is that in
October, 1992, the lst Defendant unlawfully deprived them of the
suit property and caused the 2nd Defendant to’ take possession of

the same and in the process some of their crops were destroyed.

They therefore pray for injuction restraining the defendants from
tresspassing on, alienating the suit property or from interfering
with the plaintiffs' quiet and peaceful pessession eof the sult

proverty. They also prﬁy‘for-a declaration th=t the suit propcrty
- . - ." S
belongs to them and for damzges for tresspass and for the demsged

crops with interest and costs of the suit.
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The suit was filed in court on 15,10.92 and on 20,10,92 both
defendants were served with Summons to Entér Appearance. Affidavit
of service sworn on 22.10.92 is on tourt record. Both defendants
failed to enter appesrance within the prescribed period or at all.
The suit was fixed for hearing on 21.1.93 and despite the feilure 5
to enter appearance and file written statements of defence, both
defendants were served with Hearing Notices on 29.12.97. Affidavit
of service sworn on 12.1.93 to that'éffect is on court record. When

the suit came up for hearing on 21.1:§3. both defendnnts were absent

" and were not represented. As a result, the hearing proceeded 10

ex-parte for formal proef only. T oy

In his written subﬁissioﬁ. the learned Counsel for the
plaintiffs steted inter alia that the plaintiffs" evidence ought to
be believed. It is credibleé and was given in = straizht forward
merner. There is nothing suggestive 9f any—faisehoed 3 LRI e L
exagzeration in the testimony. What i mere the plaintiffs’
evidence was not contradicted in any wer, neithcf'in plebding npr"

in evidence, both dcfendants having chcesen net to defernd tlig suits
. b

The plaintiffe rove testified that_they on sdioifnins »oveels
of land at Ch{ebgny villn_:;e—n in Kap:ca'nya" ‘;ub-‘-{;‘_eunty, Karchorwa & . 20
District where they h:d homes and grew “diverse crops including
wheat, coffee, maize, bcans cte. : They have owned the land for
very leng. In 1959, the lst Plaintiff had a dispute with the .
father of the 2nd Defendaﬁt! one Chemonges, over a picce of lond te
the east &f the suit property. The dispute was heard by diffe;enf 25
courts and was finally rcsolved in favour of Chemonges. Boundary

marks between thaf pi-c: of land and the present suit property were -
established. Subsequently, Chemonges gave that pitce of land to his

heir one Salimo Maigut who later sgld it to another -person, one

Hajji Cheboi. That piece of land is outside and not part of the = ~ 39
present suit property. :
In 1981 the 2nd Defendant together with a Court EBroker by the

name of Suleiman 5o00lfd went to the home of the lst Plaintiff and
unlawfully destro;r-¢ ais houscs‘togéther with those of his sons
.purportediy in exscution of a warrant under the 1959 case. The lst
Plaintiff sued the nd Defen@ant and the saic Court Brokzr in the 5
High Court at Knwpela vide Civil Suit No. 161 of 1985. This

suit has not yect bqen.dispnécd of. Apart_froﬁ that incident the

1st Pleintiff has neévor had any land dispute with the 2nd

Defendant in any court. Similarly, the 2nd Plaintiff in the

present suit preperty has never had any land dispute with -the-2nd Lo
Defenﬁant in any court warrantiﬂg his eviction and the

destruction of his cr:ps from the suit property.

[
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It is the contentlon nﬂ'the learncq Counsel that on the

evldence before thg court both defenufn aru jointly and hLverally
llable for the scts complﬁlnad of Iu Was on the 1st Ueftndant'
unlawful orders =znd 1nhtructlons that the plalntlffc were deprlved
of thclr 1and and crops and thg /nd D “,rdcnt took posse551on of 5
the same. Although t}u lct Defendwnt “LproduCLd the conten*s of
thg.qllegéd whrpant in the 1bttur, i.ee Lxhinit P3, it is not
suggested in the letter or otherwise that the actusl werrant sealed
w1th the conrt seal und-slgnxd by the Waglstratt was forwarded to

b - ~ i

the Chicf. dery : 5 1y

Be that as it may, in order to avoid lialgility, it was incumbent

upon the defendants to show that the ucts complalned of were done

in executlon of a l‘wful court order. They d1d not as they chose
not to defend the suit. what is more. the a;leged Court Warrant is

clearly fietitious and/or pudl perd weid on the grounds that there 15
has never been’ény court case bg%ween the 1st Plalntlff and the 2nd
Defendant. The Civil Jult No. 1335 of 1959 was between one Chemonges
Chemukan and Soyekwo Murgge nrd!the decigion therein was,
implemented and abided by. The decisicn could not be enforced at
the instance of the 2nd Defrndant whe v-s mt party to it. 28
Mereever, under scctisn 4%(3) of .the 1i itation :ct, Cap., 70,
execution of a judgment/decrec is time dzrred ~fter 12 years, It
would not be lawful for the lagistrate's Court to issue the alleged
Warrant in 1991 in rcsvect of = judgment/decree passed 22 years'

earfier. The Warrcnt, if any was issucd, -would be null and void. 25

Finally, Mr. Mulenga for thc plmlnulffs submltted that he is
abandoning the prayer for special damages of Che bm/- as it
became impossible far the pla;ntiffé_fo prove that item st?ictly
as réquired by law. However, this is a proéur casc where the :
Court shoula grant an order for permement injuction becau§e the ; 30
'.End Defendant has shown unreienting desire to grab'the‘lané in 2
question using unscrupulous mcans and at times, quch as in the
instant case, cxtra-ghdlclll means. The plaintiffs need the
protection of the court so tha t they are not compelled to have to-

institute fresh suits every time the defendant finds his way to 35

grab pessession of the suit property.

A declara tlon thot the sult propurtv belongs to the
plaintiffs be made. Ln -ddltlon tng plﬁlntlffs egre entitled 16

generzal dumages for trgsqpase whlch on prlnclple is actlonkble

.

per se.
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In the instant case hﬁweyer,-the.plgintiffs hgve proyed to have
suffered damage, They were evicted from thgif respective parcels

of land and deprived of the.use thergof 3s_we11 as the uge of their
creps, a lot of whch crops were destroyed or damaged. Besides as
elders in society the plaintiffs suffered, humiliation by being 5
evicted from their land as if tHey.were lawless aggressors. Indéed

the 1st Defcndant referred to them zs wrong elements ! (See Exhibit

P3). All these matters call for an award of uggravuted dameges.,

Having rEgard’to the conduct of both iefendaﬁts, it isg further 10
submitted that this is a proper case where exemplary or punitive
daﬁages should be -awarded, It clearly falls within the_tﬁo

categories of "the rore caces" where exemplary domagcs are still
awardedt Reoks Vs. B-rnard (1964) 4.C, 1129 rs confirmed in Charles
Katende Vs. nttornﬂv Generrl (19?4) UL 264, 15

The conduct ~f the 1lst Defendant, a Gavernment scrvant was
elearly ,ppresszve, arbltr?ry and unconstltutlonal. The 2nd
Defendan%'s conduct on the other hamd was ealculated by him to
make unjustifirblg i’ 5 1 16 fcr‘?iﬁself rot only by grabbing the¢ land
but also. llterally by secking to reap waecre he did not soW. s 20
%es&des the conduct of both defendants is further a*?rLVLtcd by
arragant and obstinzte Jdefianc. of ceurt process. N-t only did they
faii to enter appearance anc defend thc suit but they alss ignered

the tempsrary court injuction issued against them.

Having regard to*the foregoing, 1t is submitted that an 25
award of shs 10m/- with intcrecst would oe appropriate. 1t is 1lso

submitted that the Zefind-nts should be cordenned in costs.

From the ‘evidenc. of the plaintiffs, the court has considered

the followin: issucs zmons: others:-

Iﬁ the first tl.ct, whethir or net the 2nd defendant has ever 30
had any court czse with the 1lst plaintiff. {feccording to evidence
on record, the ~nswer i in the negative. Similarly there has
never been any court crse between théZan defendant and the 2nd
plaintiff, -

Secondly, however, evidénce on record reveals that there was G
a Civil Suit No. 113 of 1959 between the late Chemonges Chemukan and
Soyekwo Murume, Llhez late Chemonges Chemukan in that case was the

father of Yovan Kuka now 2nd defendsnt in this cresent case.
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In that ca \se .f 1959, the plﬂlntifrc hereof agree that the late

~ Chemonges Chcmuk n won the case ard that the dec151on therein

‘wasrlmplemunte ~nd zbidcd by. Th: t plCC@ pffland ;g east of

the suit property. The boundary m{rks_betweeﬁAth&t land parcel

and the present suit prqp‘rtv were cstablished. The-lfte 7 5

Cﬁémongés Cheguk;n g?;g the szid lani to his heir one Salimo :

ﬁaigut whé later sold it to another person one Haji- Chebol.
In view of the evidence on record regarding those two issuee,

I am inclined to hold that thére h7s never been any land dispute

between either the 2nd defendant and the 1st plaintiff or between 10

the 2nd defends nt and the 2nd plaintiff in any court of law and .

,that the decision in the 1959 Cose: between the lgte Chqmonges

S g o g

Chemukan and the lst plalntlff was: already implemented and bads sh
abided by and the Dcuncf;y'wns establlshed. That, piece of land 15
is outside and not vart of the nresent sult property. I ﬁf : ‘%
hold in the absence of t‘c dbfbnce svory.

The third is therefore ss I hold that since the 2nd
defendant wo~ rct 2 yartv “o Civil S1it No. 113 of 1959
between the l.ie <heronges Cheopukan snd the 1st plaintiff, he ,-28
has no locus s=cndi to cxecute the julzment/decree in that cases
unless he had obtain 1o ttirs of Adr nistration or Frob-ote,
There is no .vidcnce to chow that the Znd defendant ever
obtained any Letiirs of [.d~inistraticn or Probate 2s he chose

not to defend ths ikstant cnsc. : 25

The fourth isesu: for conszideration is that even if the
2nd defen@ant wes = party to the 195 case or had obtained
Letters éf ndministration or Probate, could he execute the
judgment/decrec 33a yenrs later in that case. Under section
4 (3) of the Limit-tion fct, shch judgment/decree is time barred 30
after only 12 yvenrs. In the premises, it is my well considered
view that it would be unlzwful’ for the Magistrate's court to
issue the alleged Worrant in 1991 in respect of a judgment/decree
passed 32 years esrlier. The Warrant would be null and vdid
and I sn hold. Morcover, thecre is no evidence from the 2nd 25
defendantlas to when he became the legal heir, to the estate of
his late father Chc.onges Chemukan which is denied by .the
plaintiffs in the inzirnt cnse.

cssas/? 2%
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Now, the_fifth issue is whether both ﬁefen@ants are joinly.

,and!severally liable for the acts ccrrnluined of. It was:

incumbent upon the defendants to sho' th-t the acts complalned

of were done in execution of a lawfu’ court crder. mhev dld not

as they chose not to defend the suit. In consequence thereof 5
i am in agreement with the contention of the learned Counsel for

‘tke plaintiffs that both defendants arc jﬂiﬁtly and SGVcrﬂlly ‘
liable for the acts complained of. So I hold th*t it was on. the.

1st defendant's unlawful orders and instruction that the
- plaintiffs were deprived of their picces of 1and and crops and & 10
the 2nd dcfendant took posse551on of the same, Had the lsf :
defendant heeded th: advice of the N-tional Resistance Movément
Secretariat as per exhibit P2, he woild hove been in a better
pasition to advisé the Znd defendant.tq follgw'proper precedure,

The 2nd defendant was duty bound ' to establish that he was &399:€Y" 15
to Civil Suit YNo. 113 of 1959 before zny exccution of judzment/'
decree in that case could tazke off the grouni. If he was not a
party, it was necessary for him to est.blish that hé¢ had

obtained Letters of administration or “robate to the.estate of

his late father Chcmonges. 1t was also incumbent upon the 2nd i e
defendant to show that execution of th: 3ud0ment/decrﬂe in the.
originsl ClVll Suit No. '}1;/59 was car-ied within 12 years as.

provided in section 4 (3) of the Limit tion ict, Cap. 70.

It follows ther;fqre that this gnfortunate situation would

not have arlsen if hoth dexrndant héd heeded to the advice “® £5
rendered to them in both cxhlhgts.P1 and P2 above, In the

absence of defence explanation as they chose not to defend the °
case, I hold that both defendants aewe jointly and severally liable

for the complzints corrlained of by the plaintiffs, The lst

defencent here is lintle in his indivicaal capacity oﬁ the account 30
that I have accepted sivice contained in exhibitc P1 end P2 to him

but ignored. -

Now, what renedies-dre ppen to-ihe sladntiffsn the insfant
case: : :

Tn the first plce, both plaintiffs pray that - decloration 35
that the suit propcrty beloncs to them be madc. “his tHe defendants
chose not t© defend the case ecven after being served to Enter
Appearance and thercafter fil: their ritten Statemonis of Defence,

if any, it is deemed that they either accept tin- claim or have no

defence to it. Lo
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In the'abséﬁcc of defence étorf tb tfclclaim, now before coﬁit,
I am inclined to declare that the sult propcrty belon e to the

plalntiffs and it is so declﬂred

It followu therefora th't untll the 2nd defendant proves
that owngpshlp of the suit rroperty is vested in him, both 5
defendénté shall beestqpéed from tresspassing or alisznating and
ini_:erfe{-ingrwifch quiet possessiéx_‘lrénd ounership of the suit
property by both plaintiffs. An injunction order hereof to.
that effect is made, - .

As regards general damages for tresspzss on the suit 10
property, it is trite law that it is actionable per se.
Howevery: im the: instant case, .there is evidence on record that
the, plaintiffs suffere damage. They were evicted from their »
respectivé pieces of land and deprived of the use thereof as well
as the use of their creps, a-lot.of which crdps were degstroyed 15

or damagedq ' g

When the “1“1nt1ffo testified th~t since their &v1ctlcn from
the sult properis, A=t defendant gith "acwrlt rorconnel :
at hls disposal, tircrtened to use force should they appear on A
the suit progp.rty. In +uat reéérd, the Counsel for the jliintiff 20
requested court t» u:l zn independent perscn to 20 2nd =zgsess the

damage on site.

As a resul£ of the request, the court semt Magistrate Grade 1
of Kapehorwa to check on the alieged démage. On the 3.2.93 the
learned Magistrate went to .the suit preperty and at the locus in 25
que made the following obccrvations:-

(i) A garden zbout 4 acres size, marked "X" on sketch map from

Y

which maize had been harvested.

(i1) A garden about 3 acres size with coffee stumps mixed with
remains of bonana plontains which had been cut = marked “y" 30
on the sketch map. He counted.th% coffee stumps with the
assistancc of court clerk/interpreter and they totalled

314. The rcrins of bengna plantains were 259.

(iii) Just near the ~9ffce znti banana garden was a ncwly

establishad homestead which was said to belong to Ymvan Kuka, 35

2nd defendant. <“hen they moved into the homestead, the
learned Mogi=strzote scw that the 2 huts therein hod been.
built using coffee treces as poless One of the huts was of
diameter of z.out sevun,mﬁtreé and the smaller one was
about 4 metres diamctre.
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(iv) A garden with wheat straw which w’s alleged to have been
harvested by the 2nd defendant -nd his sympathisers. It
was part of 2 big chunk of wheat plantztion. The part wag

]

about 2 acres size.

The above was the report compiled on 5.2.93 with sketch map 5
attached, Besides as elders in society I agrce with the plaintiffs'
Counsel that the plaintiffs suffered humiliation by being evicted
from their land as if they were lawless aggressors. It is z2lso
submitted that haviﬁg regard to the conduct of both defendants this
is a proper ecase where exemplary or punitive damages should be 10

awarded as explained in Winfield and Jolewicz on Tert, 12th Ed.

PP« 616 » 620 which was confirmed in the case of Charles Katende Vs,
/i sterney General (1974) ULR 26k,

I concede that the instant case falls within the two
ecat -gories of ''the rare cases" where exemplary damages arce still 15

awarded as exploined in Winficld and Jolgwicz on Tort (suprz).

The conduct of the 1ot defendant, a Gevernment servant was clearly
eppressive, arbitrary and unconstitutional., The 2nd defendont's
conduet on the oth&r hand was calculated by him to make
unjustifiable-profit for himself not enly by graboing the land but 20
alse literally by sccxking to reap where he did not sow. Besides,

I do agree with the vlaintiffs' Counsel that the conduct of both
defendants is furth.r azgraveted by arrogant and obstinate defiance

of court process. Not oniy did they fail to enter appearance and
defend the suit but they also ignored the temporary court injunction 25

issued against then.

Having regurd to the foregoinge it is submitted that an
award of Shs 10m/= with interest would be apbropriate. It is also

submitted thot the defendants be condemned in coste, However,

after considering the evid®nce before me on this issue, exemplary 30
damages of Shs 1,5m/- szzinst esch defendant with interest would

in my humble vicw be 2ppropriste in the circumstances of the case
to make a totsl sum of U. Shs 3/~ with interest. I so award and

in addition, the def:ndsnts are to pay costs of this suit.
] Py
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S.G. ENGWLU
JUDGE
12595,

12 : The 2 Plaintiffs present,
Mr, Davics Ndyomugabe for Mr, Joseph Mulenga
Judgment r. d in open ¢ourt.




