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- THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT MBALE
CRIMINAL APPEAL NO, 7 OoF 1992

(FROM SOROTI ORIGINAL DR. CASE NO. 376/92)

FRANCIS RUSANYANTEKD esesessescascacevesss APPELLANT
C/0 Mm/S NATSOMI & WANDERA
ADVOCATES, MBALE

VERSUS ~/( ‘2@ ~
UGANDA ....l..I..'l...-.'.......-..'....RESPONDENT ]

BSEFORESY -~ THE HONOURABLE MR, JUSTICE S.GC. ENGWAU

RULINGs
This is an application for bail pending an appeal brought under
section 217 (1) m.C.A., by nNotice of motion supported by an affidavite

The applicant was convicted on 25.11,92 on a charge of embezz-
lement contrary to section 257 (a) of the penal gode pct and was

sentenoed to 3 years' imprisonment. His appeal against both conviction -

and sentence is pending in this court. pgail be granted pending the

substantive appeal.

In his submissions, the learned gounsel for ‘% applicant
conceded that bail pending appeal can be granted only in gxceptional

circumstances; mMasraru v. R (1960) gaCAa. IP the instant case, the

first sumh exceptional eircumstance is that there is overwhelming pro-
bability that the appeal is likely to suoceed. 1n that regard, the
counsel streneously argues that it is not in the interest of justice

for the applicant to languish in prison. The one million shillings
~allegedly embezzled was noO embezzlement at all but a mere loan granted
to the applicant by one papt. mukula as a private affair and not as part
of the 26m/= which capt. mukula had to pay to the flying school at

soroti as fees for 4 students sponsored by capte mukula,

The second such exceptional circumstance regarding this
application hinges on the ill health of the applicant who is suffer-
ing from hypertension which is getting worse since he started serving

santenog,

in reply, counsel for respondent strongly objected to grenting
this bail pending appeal. [n the first imstance, according to
evidence on record, the applicant was convicted of embezzlement of
im/= as part of a total fee of 26m/= for 4 students sponsored by
capt. mukula to the goroti rlying gchoole 1t was not a private
loan at all between papt. mMukula snd the applicante

gecondly, if anything, it is the applicsnt who has preferred to
languish in prison. pnotice of appeal was filed in court on 9.12.92
and memorandum of appeal was filed on 30.12,92 and yet gounsel for
applicant aféer a period of over one month was not ready to argue the

substantive appeal despite the fact that proceedings of the trial /2
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court were already in their hands.

Lestly, on the issue of the applicent getting worse from
hypertension, there is no competent medical report to that effect and
strongly objected to 3 chit which the counsel for the applicant

wanted to tender in ceourt.

considering the submissions of Both gounsel, whether the applicent
got a private loan of 1m/= from capt mukula or not is an issue for the
appellate court when the substantive appeal is being determined.
gimilarly, whether the 1m/= was embezzled by the applicant or not is a
matter for the appellate court after appraising and evaluating evidence

on records

on the question of hypertension, medical report would have
assisted this court on this matter. The chit which the gounsel for
applicant wanted to tender was nothing but a2 chit from a medical assis-
tant and not s medical officer. This is a dishonest approach on the

m: tter which most stop if court is to be properly assisteds

fFinally, certified proceedings of the trisl court have been
at the disposal of the gounsel for apblicant and yet twice he is not
ready to proseoute the appeal even after a period of over one month,
nNo blame can be accepted that the applicant is languishing in prison
2t the hands of the respondent. gquity aids the vigillant not the

indolent.

accordingly, this application for beil pending appeal is
dismissed. gubstantive appesl be fiied on an early date convidnient

to this court for hearing.
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