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TM aecused persm Gidion I.iko js indigted for t.-o offences. In the i‘ix%t

™:oung hg is indieted for murder conirary to seeticn 183 of the Penal Code Aet.

In the 8%end cgunt he is indicted for robberxry eomtrary to the Provisions of
segtions 272 and 273(2) of the Pena. Code Aet. ¥He wes origin.lly indieted siih
wothe:-man ®alled Eriya Waiswa who escaped bYefors this tri.l cormeneed. Thia
Judggnent therefgpg ap lies to Gid .on Teikg alogg whon 1 herein-artgr ahall
refgr t0 as the aceused. He pleade? not guilty ¢o the indictment,

The ease for proscciion is basizally tl~t on the 2ight of 4th Kureh, 1990
the 88puseq in a group of other peonle attscksd 4ks home of ile decensed Jobn
Kirya and during the .ti.ck John Ki Ya vas killel mé 13 uio b the nage of
Jane Nabirye was seriously injurec. In his ~.fence the Ceused deniasd having
comnited the offences :nc he put up she defence o alili o vI» effes that og
the night in guestion he was in 3 diver i pl.ce c.id ‘4 Buny. some 50 nmileg

the sggne gf crime.

&t is trite law that the duty to < .tublish e guiit of an -geused persey
beyclﬁ Teagmable doubt is upon prosecution. That burden never shifts to the
aceused persen: Woglmingt.n V.D,P.P. (1935) ac 462, UGAND. V Joseph Lo 8
HEC 209 st 70 ang Y.k. Kgiza V Ugand. (1578) HCB 279 at 280, In a case of
ro'hbeq 3t is the duty of presecution to establish that thepe was theft inuolying
violm.g and that there was a threut to use or actuc:l use of a deadly weapon:
within the weaning of section 213 of the Penal Code Act. 4s for murd.gz-_the
Progesytion ia. enjoined to prove that somebody waa unlawfully killed with «alice
‘afgrethought as per section 183 of the Penal Code Act,

In the ease now under consideration it is not in disrute that both robbery
and murder were o‘nmitad at the home of the deceased Jein Kirya on the night of
4th Mareh, 1990+ There is overwhelming evidence “=on June lizbirre to
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establish that these two off-nces were in fact corritted and the de‘ence does

not challange th-t evidence on that noint, frccecution has clearly proved
beyond reasonsable doubt that the two offences were coimnitted,

The iscue before the court therefore ic whether or not the ~ecused ever
toock part in the comaission of the two offences or any of Zie tws cffences,
This issue is tied up with the evidei.ce of the :iontifie tiop o the accused
person. The court only heard the evider e 6f ore i--
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Lifrin: witress by the
namew of Jane Nabirye, Altrough by the r- vi-dcve of ci-ton 122 of the
Evidence Aet court may prozeed to ccmviet un Aecured per-on on the evidence of

one 1dentifying witness, it hos now 2ec0 ~ the vract.ce of this court that sych
evidence must be viewed with creat caution ~nd it £-ould Le water tight before
it can be accerted as bein~ ‘pee from mict.!en identity ang especially whepe
conditions faveuring correet -Centification are lacking: J-mes R, Kaweke M
V_Uganda (1983) HCB I at Page 2, In detormining whether or not conditions
favouring correct identifizstion existed t"o court is suided by a number of
factors which include such “rings os the source of light, tke distance between
the witnese and the accused, “he time taken by the witness obesrving the accused

and whether or not the accucec was a stvanger: Abudal- Nabulere V Uganda
(1979) HCB 77,

In the present case Nabi-yve teetified that sne was able to identify the

accused because there was lizht in the woom eoming from the torches which the
attackers were flashing in the house, Thie Piece of evidence however wag

seriously shaken up when the witnees was pu¥ under ewos=s excination. Whem

confsiKted by the learned counsel for defancs the vitness changed her mind
and said that in fact there was another source of lipght in the room namely
a tadoba, In my view this wes & scrious contradiction because this witness
had earlier in her evidence repeatedly stated that the only scurce of light
was the torches, 1In my opinion this witness was not certain as to what
helped her to identify the people whom she elaims to have seen that night,

Regarding the distance between her and the accused she szid that the accused
went close to her and cut her with @ panga ne-r the shoulder joint, That
was after she had compliiined to hir as to why he was killing his own brother,

This point would have been acceptatle if the witness had mentioned the name
of the accused in her ifirst statement to the Police, but when under cross
examination she admittedly said thot she night not have rentioned the name
of the accused in her firet Folice statoment. She 2lsp admitted that ghe

had not mentioned the game of the accus:d to the two pit swayers who were 1:1‘
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the compound on th:t night, This piece cf evidence was further weakened
by the fact that in her ex> .ination in chief thie witness rersistently
stated that she was only anle to identify one rerson on thot night but
when under cross ex:irination she =< itted that in her sczond statement
to Police she mentioner the nu'es of ''aiswa cnd the accused ag the people
who attacked her family on that dreadful nirht. To my mind thies means
that the idea of the vit-ees having seon the accused was something of

as after thought, It may Le true that the nccused / known to the Auaa
witness as a brother in “aw, therefore he was not a stranger to her

but in view of those two above mentioned centradictions it is doubtful
whether thie witness was in a position to posidirely identify this
particular accuced on that night,

It must 21s0 be borne in mind that when the witnecs weke up from
her gleep he found these ~eople alresady cutting her husband with pangas.
In my view she could not have been composed well enoush to identify
anybody among the attackers. In all these circumatances I hold that
conditions favouring correc”: identification of the attackers did not
exist that night 2nd T do r ¢t ~ocspt the evidonce of Jarna as being free
from doubt, The defence of £libi get up by the 2ccuscd person must
therefcre be sustained,

In full agreement with the unanimous opirions of the two gontluu'
assessors I find the accused not guilty in res-ect of hoth counts and I
do accordingly acquit nim, He is to be releac g forthwith unlees he ia

being kept in prison for ecme other lawful purnoses,
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