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y Lubega (AS), hereinafter to be referred to as hkl, A2y A3, Ak
Ef'and A5 reSpectlvely, are each indicted for murder contrary to

= the provisions of sectlon 183 of the Penal Gode. All the

‘peraons and others still at large murdered one Byaruhanga.
‘sotal of 7 witnesses. Among the witnesges there was Paulo
;night the five accused took away Byaruhanga from his home when
‘had died. Tﬁ; next person to give ewvidence on behalf of
‘proseoution was Dr. John Lule (Pw2) who tastifled that on

y12/3/80 he examined the body of Byaruhanga at Masaka hospital,

..and that he found two cut wounds on the body one wound was on

v the neck and another was on the head. The third witness was

THE REPUBLIC OF UGANDA
—'-'—'"W-“__

o

' IN THZ HIGH COURT OF UGANDA AT KAMPALA
‘ - L '?_W

HOLDEN AT ‘MASAKA

g

« b

'Aﬁg ABODU MUWONGE © )
AS. AHAMADA LUBEGA = e [

BEFORE: THE HONOURABLE MR, JUSTICL C.M. KATO

'

-

JUDGMENT,

———

b i
The five accused persons Bumbakali Lutwama (A1), Musa

Nyamayalwo (a2), Juma Nnume (A}]. Abudu Muwonge (A4) and Ahamada

five acculed pleaded not guiltgy to the 1ndictment.‘. |
The Lndletment alleges that on the night of 9/3/80 at |

Butale vxllage in the District of Masaka the five agcused
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In an effort to prove their case, prosecution called a

Basemulenzi (Pw1) who told the court that he was present on the

his hands had been tied behind Jater gR.Rpbeard that Byaruhanga

the body was identified to him by one Livingstone Baweze (PW3)
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Livingstone Baweze (Pu}) who informed the court that he went

T .t

to see the dead body ofoaruhanga after receiving the news

of his death. Tnst,he observed 3 cut wounds on the body, one

[ e

wound was on the neck, one was on the head and anpther one was

on the rlbs._ﬂ?hq Othar witness called: bm‘prasasﬁtlan was

Manlsuru Lubowa‘(PMQ} who staﬁed tpat he: answera@ an:@mlarm
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which was belng rulseu at. the,home of thei late Bfprubanga

where he found the 5 accyupsed persons hiktimg: Bypruhahga's ,

sLasitaly

hQuse, when-Byaruhanga'came out the accused tied his hands i
,\,...n- 5
behind and took him away in company of 2 other people Tw;hili

and Husaini who did not appear in court, Latel on he hsard

N

of dageased's death, Emmanuel Mbazira (PWS) testified that on
10/3/80 he received the news of Byaryhanga's death when he was
with PW3 attending a meeting at the sub-county headquarters
from there he went with PW3 to the home of Al whom he (PW5)
was ordered by éh} to escort to the sub-county headquarters
which he did. The evidence of Joseph Banadda (PW6) was to the

effect that on 11/3/80 he visited the scene of crimeg at Butale

willagerwhgre he fcund. the dead body thona.Byaﬁuﬁaﬁgd-which

had several cut wounds., The body was identifieditb hiim by Al

(Bumbakall Lutwama)e  The. hands and legs of the: by were tied.

.39_§Oll?¢ted the body and took it to Masaka hospital where

it was examined‘the follewing day in his absence. Finally the
evyidence of No:§é7.ﬁ/5gt. Clima Zakaria (PW?) was simply that
on 16/10/87 he arrested 45 at his home.

Each of the five accused persons decided to give his
defence on oath. Al testified that on 11/3/80 his Muluka chief
(PW3) informed him of the death of Byaruhanga and told .him to
g0 and report-the ma;ter to the police ‘which he did after
reporting to the sub-county chief. He went with 2 policemen
to the scene and the body was taken to Masaka hespital. 1In
1987 he was érrestegbwhen he had been summoned to the subecounty
headquarters. He denied knowledge of ByafuhangaﬂS'deéth and

he told court thot the witnesses who said that they had seen
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“him at Byaruhanga's home had told lies because of personal
gmudges which he has with them. A2 testified that he knew
o nothing in connection with Byaruhanga's death, he heard about
it from Al who had begn'to the police to report it. He (A2)
was arrested. in 1987 and that Basemulenzi testifed agginst hinm
because they have some differences among themselves over land.
A3 also denied having any knowledge as to how Byaruhanga met
his death -he learnt of his death from Al, when he was going
to see the dead body he was told that it had been taken. to
Masaka police.. In 1987 he was arrested by his Mutongole Chief
ealled, Nsobya who took him to the subecounty headquarters from
there he was taken to Masaka police and then to.prison. Al
told the court that he did not know $yaruhanga although he
heardnof,the death of a man by that name and he didunot_know
the circumstances under which he met his death. ‘Hérdenied
~ having been to the home of Byaruhanga on the night_oij/}/SOt
A5 also told the court that he did not know Byaruhanga but he
got news of the death of a person by that name in 1987 while
at Nyendo and when he went to see Al, A2 and A3 zt the police
station he was arrested. He denied having taken part in the
taking away of Byaruhanga from his home.
. It is an established principle of our law that it is the

-duty, of prosecution to prove the guilt of any accused beyond

reasonable doubt: woolmington v DPP (1935)AC U462, and Okech

Okale v Republic (1965) EACA 555 at page 559+ In a murder

ease like the one now under consideration, prosecution must
prove, inter alia, that 2 human being was killed, that the
killing wes unlawful and was with malice aforethought: Section

183 of the Penal Code. It (prosecution) must also prove that

the accused participated in the commission cf the offence with
.-which he is charged.
I propose to deal with the above ingredients one after the

other in the order in which they. appear. above, starting with
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the first ingredient.  The evidence adduced by pro%ecufion to
‘prove that Byaruheanga died is contained in the testimony of:
Dr. Lule (PW2),Livingstone Baweze (PW3) and théf of Joéeph Banadda
(PW6). The evidence of these witnesses which has aireédy been
. outlined in this judgment was not so consistent in a number of
aspects. In his evidence Baweze said that he identified the
body of Byaruhanga to the doctor who visited the scene but
Dr. Lule denied having examined the body at the sgene but at
Masaka hospital. The Dpgtor says that the body was identified
to him by Livingstone Baweze (PW3) but Baweze says that he did
not go to Masaka hospital to identify the body to ‘the doétor.
Banadda (PW6) also denies having identified the body to the
doctor at Magaka Hospital, all ghat he knew is that ‘on 11/3/80
he .delivered a dead body of Bysmubanga to Masaka maptuary .
Judging from that confusion it would be guite risky to say
conclusively that the body which the degtor exemined on 12/3/80
at Masaka hospital was that of Byaruhanga as the possibility of
Shere having been some other bodies in the mortuary cannot be
ruled out, It is true that the form filed in by the doctor
bears the name of Livingstone Bamsze as the person who identified
the body to the doctor but Baweze has denied that fagt, his
name on that form Ex.Pl was written in entirely different
ink from that used in writing other information whigh implies
.that.Baweze's name might have been written at a different time
and place from that when and where the doctor_exanined the
body. Since both Bansdda (PW6) and Baweze (PW3) never identified
the body: to the doctor and there is no suggestion tha{ it was
ever identified to him by any other person or that the doctor
himself knew Byaruhanga before his death, the doctor®s
evidence regarding the identity of the person whose body he
examined is worthless as far as prosecution is concerned, but
that in itself does not mean there is no other evidence to

-prove the death of Byaruhanga.
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It is now an accepted principle of the law that death of a
person can be’éétablished even without medical evidenée 515
there is some other evidence showing that the victim of murder

in fact died: Kimeri v Republic (1968)EA 115 and Uganda v Yosefu

Nyabenda (1972)2 ULR lé, Republic v Cheya and another t1922)EA
500 _at 502. In the insfantxcasé there.is the evidence of:Baweze.
Banadda and that of Bumbakali’ futwam (Al)‘wh&fﬁerE‘quite'emphatic
that they saw the Gead body of Byaruhanga; I have no reason
to doubt the evidence of ‘these pe0ple on this point. I hold
that a human being by the name of Byaruhanga is dééd; with all

" due respecf to the defence counsel Mr. Matovu, I do not share
Vit vliw Ehat Byaruhanga might be still alive. This case must
be distinguished from the case of: R_v_Sjrasi Bachumira (1926)2
EACA 40 on this point in that in thé‘case now under considera-~
tion there is no doubt from the evidence on record that the
body found at the scene was not tﬁét of Byaruhanga, but in
Bachumira's case (supra) the deceased died in hospital 7 days
after he had been stabbed and no witness was called to show
that the person who died in fhe hospital was the same as that
who was seen being stahbeé:? days before.

The next issue to be considered is that of whether the
. death of Byaruhanga was caused by an act or omission which
was unlawful. According to the evidence of Pu3 and P¥6 the
body of Byaruhanga had some cut wounds. The two witnesses,
however, diségreed as to the number of injuries: according to
PW3 the wounds were 3 but according to FPw6 the cut wounds were
several, Iy with due respect, agree witkh Mr. Charles Ogwal
Olwa the counsel for prosecution when he submitted that the
number of wounds seen by each witness should not affect the
substance of their evidence, what is important here is that
the witnesses saw cut wounds on the body; the nature and number
of “wouflds Mgy hOWeverjte“hateriHi“iﬂ”&eciding'whathfr or not-
- thére Wa® Mmalice Hforethowpht LAt at this stage that is not

a matter for consideration I will come to it later'in -this

judgement.

v es0/6
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I accept the evidence of PW3 and Pub that they saw cut wounds
on the body of Byaruhanga to be truthful; in the absence of
any evidence showing that Byaruhanga died of some other causes

di{fgrgnt from those cut wounds it is reasonable fo draw an

_inference that he died of the cut wo

unds. In the case of:
o ¥ 5 T v e e - azy e

R v Gusambizi Wesonga (1948)15 EACA 65 it was held that homicide

unless accidental is always unlawful except when committed in
circumstances making it excusable., In the instani case there
is nothing on record suggesting that Byaruhanga's death was
caused accidentally or in circumstances making it excusable,
In these circumstances I find that Byaruhanga's death was
unlawful.

.

Having resolved that Byaruhanga is dead and that his death

g s

was as a result of an act which was unlawful, I must proceed

to decide whether his killer or killers had malice aforééh;ught
within the meaning of section 186 of the Penal Codes It is
trite law that prosccution gannot obtain a satisfactary
conviction without first proving beyond reasonablec doubt the

existence of malice aforethoughty Lokoya u Uganda (1968)Ea

332 at 334, In deciding whether or not malice aforethought

has been :stablished by prosecution the court takes into account
the eurroungding circumstances of the case; matpers such as
number of injuries inflicted, nature of injuries, part of the
.body where inflicted, weapons used, and conduct of the accused

before or after the attack must be considered: R v Tubere s/ 0

Ochen (1945)12 EiCA 63 and Uganda v Peter Kato and 3 others
e — e

(1976) HCB 204 at 208. \Where prosecution has failed to prove

malice aforethought court cannot convict for murder but where
there is evidence that there was unlawful killing of a

person a conviction for manglaughter may be sustained:

Lokoya v Uganda (1968)EA 332_at_é}4, R v Joseph s/o Byarushengo

and another (1946)13% BEACA 182 and R v Kibia arap Serem (1940)7

- EACA .
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In the case before me gow prosecution relied on the

evidence of Pﬂl, Pw2, PWj,_PR# and PW6 to establish that the

. killer or killers ofﬁByaruhanga had malice aforethought, PW1l
H(Basemu;enzi) and P4 (Lubowa) told the court that those who took
awéy the_dgceased were armed with pangas (big knives) and sticks.
P#2 (Dr. Lule) testified that when he examined the body which
he found at the mortuary he foun. there two cut wounds: one
on the neck and one on the_h?ﬁdv as stated earlier in this
‘Jjudgment the evidence of this doctor cannot be regarded helpfﬁl
to the prosecution as nobody identified to him the body which
he examined as that of Byaruhanga, Pw3 (Livingstone Baweze)
gave evidence that he had seen three cut wounds on the body of

~ the deceased one was on the head, another was on the pe¢ck and
one was on the ribs. The evidence of PW6 (Joseph.Banadda) was
that he had seen several cut wounds on the body-of the late
Bxaruhanga-

| Mr. Matovu whe appeared for all the five acgused persons

attacked the evidence of these witnesses severely on a number
of grcunds. He had much to say about the evidenge of the
doctor which I have already rejected as worthless for prosecum=
tion. He tried to discredit the evidence of PW3 and that of
PW6 for contradictions. Mr. OgwaleQlwa the counsel for
prosecution conceded that there were some gontradictions as to
the injurigs observed by the {wo witnesses but he felt that the

eontradictidns were minor and he requested the court to ignore them,

he cited the case of: Alfred Tajar v .Uganda BACA Crim, Appeal
No.167/69 as his authority, The law as stated in the above

case and the cases of: Uganda v Salvatori Ayo and 9 others

Criminal case No.119/83 (unreported), and Uganda v George

William Kigundu (1978) HCB 281 at 282 is that where there are

discrepancies in the evidence as adduced by prosecution such
discrepancies should be resolved in favour of the accused if they

go to the root of the case and they are deliberately made to

- s

mislead the court; but where they (discrepancies) are minor
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and can be explained asaY'they should be ignored. In this
present“éasé;"it is true that_the two witrnesses who testified
as to the‘injuﬁies which tssy'saw did not agree on the number
of injuries. Considerins the fact that these things happened
- about 10“years aéc this sort of contradiction is expected, it
must also be borne in mind that PW3 was a Muluka chief whose
attention must have been sainly attracted by the big wounds but
Pi6 being a tra;nsd pslicemap.assuming he is, who had gone to
the scene of c}ime must.heve been consérned with some minor
details which an ordlnary person might have taken as negligibdle,
as it was rightly polnted out by Mr. Matovu in his subnmission
this pollceman might also have refreshed his mind by looking
at his record before coﬁing to the court and since the greater
must include ths:lsssss the description by PW6 of the eut wouands
being several does not exclude the 3 wounds seen by Pw3, In
these circumstances I treat the ¢gnjradiciions in the evidence
of these witnesses regarding'the number of injurjes a2s minor,
The two witnesses also did not agree on the positian in which
they found the body of Byaruhanga. According to Pi6 the body
~had its hands and legs tied but according to PW3 only hands
were tied. For the reasons which I have Just given ‘above I find
this discrepancy thueen the two witnesses understandable.
Regarding the ev1dencevcf P snd PWk that some of the people
who took the deceased away were armed with pangads, I would say
that the cut wounds seen on the body are not conclusive ‘evidenc®
that such wounds were isflicted by pangas or some othép
Jveapons~which can te used for c&éting, it would be :unsafe to
come to the conclusion that the injuries were solely gaused by

pangas in the absence-of any eye witness or doctor's evidence,

S ﬁ&-"' ="
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Rev1sw1ng ths ev;dence generally and in view of ths

auallable authorltles I am inclined to say that prosecatlon

has not sufflc;ently adduced svidence to 'lead to a definite

conclusion that Byaruhanga was killed with malige aforge

thought.
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That finding leads me to the issue of who killed Byaruhanga.
The prosecution is adamant that it was the five aggused persons
and others not in cbuft who killed him, but thé five acgused say
that they had no hand in the death of that man. It must be
said from the start that ihe evidence against all the accused
is circumstantial in nature ih a sense that noboéy saw the
accused persons or any of them killing the decéased; related
to this circumstantial evidenﬁe is the issue of'tﬁe gvidence of
identification of the accused persons by PW1 and Pik, Both
counsel addressed the court at length on both issuesg

The law relating to cireumstantial evidence simply and
briefly stated is thét: where the case for pposecution depends
exclusively on circumstantial evidence, as the present‘one,
before a con&iction can be obtained the inclypatory facts must
be incompatible with the innogenee of the accused and ineapable
of explanation upon any other reasonable hypothesié'than thet
of guilt and theré"mﬁg%&gé no othé£ c;-existihé;giréumstances
which may weaken or destroy the inference of guilt: Musoke v R

(1958) EA 715, Uganda v John Kakooza and Fred Kayiazi (1982)

HCB 19 at 20, and Lejzor Teper w R (1952)iC 480 at 189, 1In
the present case the circumstantial evidence upon which
prosecution Caée rests, is containea in the testimony of Paulo
Basemulepzi (PW1), that of Mansuru Lubowa (Plik) and to some
extent that of Livingstone Baweze (PW3) and Joseph Banadda
(PW6). The essense of the evidence of PW1 and Pwh is that on
the night Byaruhanga met his death, they answered an alarm
which was beiﬁé raised at his home. On reaching the home

of the deceased they found the five accused persons and
others not in court (according to PW4 they include Twahiri
and Husaini) hitting the deceased's house with pieces of
bricks, by then Byaruhanga was still inside the house from
where he was raising an alarm but eventualiy he was brought

out (it is not clear as to who éxaetly brought him out).

...../10
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wWhen he came out he was tied by the accused persons with hands
behind. He was then taken away from his home by the accused
persons (according to PWk Twahili and Husaini were in the group
of tﬁe accused when the deceased was being taken away) on the
allegation that he hod attacked A2 and Al and that he was to be
taken to the Muluka chief (PW3) but they never took him there
instead the following morning his dead body was found lying
somewhere in the bush. PW3 and PW6 saw the dead body. In short
the evi#ence of these wgtngsses points to the accused persons

as being the last pebple seen with the deceased while alive.

L

.Mr. Matowvu attack;drthe at0ve‘evidence vigoiously for a
number of reasons. His first point of contention was thét even
if the accused persons were the last to be seen with thé
deceased still”fhat in.itself~did ﬁot prove prima facie'casg

against them in the absence of any motive, he cited the case

of: Uganda v John Mudoga (19?2}J§CB 170 in support of his argument.
Mr.'ngal—Olwa on this point submitted that by provisions of‘

section 9(3) of the Penal Code prosé¢ution need not prove motive.

Bl =

1

I quite agree with mr.”bi;;'s contention; even if prosecution
was:fgéuirédlto rov@’ﬁbﬁgve..in‘this particular case the
evidence of PW1 and Pék had sufficiently proved such a motive
because these two witnesses testified that when they answered
the alarm Al told them that the deceased had attacked Al and A2
at their homes and that they had chased him up to his home "

which clearly shows that they wanted to avenge or to punisly

the deceased for his attack and trespass: R v Qkech s/o Ololia

(1940)7 WACA 7L,

‘Another reason why the defence counsel thought that the
evidence of PW1 and Pilt should not be believed is that, the
evidence of PW1 was not consistent with what he teld the police
in his police statement. I agréee with the learned defénce
eounsel to the extent thet the evidencd ‘as given in court by

PW1-does not tally with what he told the police in his statement

‘.‘.. rl.c.o/ll
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in some respects. It must be remembered that these things happened
in 1980. (about 10 years ago) and the witness made his statements
to the police.in late 1.987 and he testified in late 1989, it is
only natupral that he cannot be 100% aecurate regarding details

of the events, allowance must be given to the human errors

with such passage of time. In the ease of: Uganda v Joseph lote

<& (1978) HCB 269 it was held that what a witness tells the police is

net evidencé'because it is not said on ocath but what he states
in gourt should be taken:.tc be ‘the truth as it is stated on oath.
I take that to be the correct proposition of the law with one
qualification that where the witness tells a totally different

. story from what he told the police then the court has to consider
whether his story in court is about the same events which he told
the police about. It is also the law that in determining credi=-
bility of a witness such inconsistencies should be taken into
account. In this particulér case I fin¢ that the differenges
appearing in PW1's ctatement to the police and what he told the
eourt did not affect his credibility for the reason which I have
just given above, at any rate his police statement was only
tendered in court for identification but was never tendered
as an exhibit by the policeman who recorded it.

. Mr. Matovu also attacked the evidence of PW1 and Pwi on the
ground that the two witnesses differed as to how many people who
answered the alarm. I consider this attack as being too far
fetched because these witnesses said in their evidence that there
were many people present therefore failure by one of the witnesses
to mention the same people as those mentioned by the other
witnesses cannot be taken to be so fatal to the case for
prosecution, what is important is whether these two witnesses
were at the home of Byaruhanga on that night and saw the accused
persons. I hold that they were there, but as to whether they

saw the zccused per cncs there, that is & metter 1 shall deal with

later on in this judgrient when considering the issue of

identifications.:

TR 8
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. There was also ev1dence of PW3 and PN5 which was subject of
defence counsel's complalnt in respect of contradlctlons. The
learned counsel complalned that the two witneszes contradicted
-themselves as to where they'went first upon receiving the report
coﬁcérnlngithe death of byaruhanga.f According to PwW3 they went
to where the aeéd body was, then from there to Al's home but
according to Pu5 the&”went'directly to Al's home from the suby
county headquarters. In my opinion this contradlctlbg-Ié.irrele-
vant to the real issues involved in this case. The qﬁestion of
where the two chiefs went after gettlng the report has no bearlng
on the death of Byaruhanga because by the tlme the two w1tnesses
got the report Byaruhanga was already dead s0 what they dld cannot
explain the clrcumst'ancbs 1n which the deceased met h:.s death. ‘
On the authorities ¢ready stated regarding contraulctlons, i §
find this pa;ticular contradlctlon_very minor and it must be
ignored. | |

| I:feel I have said enough about contradictions éppéaring
‘inrthe evidence as advanced bf prosecution, I must now turn to
the question of whether the two witnesses: (Pl and PWk) saw the
ageused persons at the home of Byaruhanga. It is the case for

prosecution that there were conditions favouring correct identi-

fication of the accused by PW1 and Pul, the learned counsel for .

prosecution relied on the case of: Franswa Kiiza v Uganda (19@21
HCB l2. On the other hand the defence contended that the two
P T—— : X . :

witnesses could not have properly identified the people whom they
saw on that night because the moonlight was feebl:2%people were
mgving to and fro. The learned defence counsel also submitted
that the witnesses were not able to tell the court who among

the accused was doing what on fhat night and that if they had
identified the people whom they saw there was no-reason why they
did not report the matter until 1987, . .Mr. Matovu further

aggued thét the evidence of these witnesses thet they identi-

fied the accused by their voices should be treated as unreliable

as there was no evidence that thosepeople whem the witnesses

P NS a
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saw ever spoke, on this point he based some reliance on the case

- of:lganda v Yosefu Lukwago (1972) HCB 167. Like most of the cases

quoted bj this 1éérned counsel for the year 1972 ECB, I was uqaﬁle
to get ﬁgg Gopy of this caég from the poorly stogked gngd m&hnéde
Higﬁ Coﬁft Library; although Mr. Matovu himseif hac promised,
while in-court, to pass to me copies of thQSeicaSeehe never éid
S0+ . : V
: I do not intend to repfodﬁca the evideﬁce of-PWTféﬁd Pl

here as that evidence has alfeady been ouflined in khis judgment
but I will refer to those aspects relevant té the issues raised

by the advocates in the course of their argﬁments in respect

of the issue of identification. In his argument Mr. Matdvu

pointed ‘out that there was a feeble moonlight so that the witpesses
could not have identified the accused and that there could be

no identification by voices of the accused. These two arguments

eould have only been valid if the witnesses had not known ‘the

- aecused persons before. In this case the witnesses knew the

acgused long before the incident; the compound was so small that
these people wgre close together, according to the evidence of
PV these people were about 5 yarde from.where he was, Al gpoke

to both witnesses as to why he and his group had decided to

' agtagk Byaruhanga. According to PWh the accused stayed with

them for nearly 15 minutes before- they took away the deceased.,

The witnesses must have been well compoged as this was not'a

-case of hit and run. Mr. Matovu's argument that the witnesses

gould not have identified the accused because people were moving
of

- up and down cannot be sustained in view/the evidence-available,

these people were not strangers to the accused nor did they
appear to be in any hurry. Mr. Matovu's contention that if the
witnesses saw the accused on that night:they would have been
afle to tell the court who did-ﬁhat, is totally destroyed by
the evidence on record., As I have already said somewbere in
this judgment, these things happened 10 years ago so'wifnesses

eannot be expected to remember each and every detail of what

.tl.ll/lq
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they saﬁ on that night. Be that as it may, PW1 in his evidence
told the court that A1 and A2 were holding pangas while the others
had bricks; Pi4 told the court that some of these peoPle had
pangas and sticks although he could not remember exactly who had
what but he could remember that A1 is the one who ordered that
the deceased should be tied., This witness (PW4) pleaded with
A1 that the deceased should not be taken to the Muluka and that
the matter should be settled the following morning but A1 progeeded
to have the deceased tied and taken away, .

On the issue of failure by the witnesses to report the
ineident to the police until 1987, Mp, Matovu felt tha{ the reason
was because the witnesses had not identified the attackers of .
Byaruhanga. The two witnesses while under cross-examination
gave reasons as to why they never made statements to the police
ungil 1987, their reason was simply that nobody had asked them
%o do so until 1987, PW3 in fact testified that he had reported
the matter to the police and his evidence is supported by that
of A1; after the matter had been reported to the police it was
she duty of the police ﬁo foliow i o up;  It is not true to say
that the witnesses did not reportrthe matter to the police because
they did not identify the people whom they saw at Byaruhanga's
home, The allegation byMr. Matovu that witnesses who testified ‘
for prosecution had been paid for by one Sentongo to tell lies
in court was baseless because when the court reguested Mr. Matovu
to mention at least one witness who had been raid and how much
had been paid to that witness he (Mr. Matowvu) failed to do so.

Considering the fact that the accused were known to the
prosegution witnesses (PW1 and PWlk) before the incident, that
there was moonlight, that accused‘remained at the scene with the
witnesses for nearly 15 minutes, that the accused and the witnesses
were close to each other and the fact that Pul did not oniy
mention the five accused as the persons he saw but he also

mentioned Twahlll and Husaini as being among the people whom
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he’saw:ta#ing Bygyghanga away, I hold that there were conditions
favouring_QOrrect‘identification of the accused persons by the
two prosecution witnesses (Piu1 and Pwh). In coming to this
conglusion I have been greatly assisted by the decisions in the

cases of: Franswa Kiiza v Uganda (1983) HCB 12 at 13, Uganda v

e

Firimigio Kakooza (1984) HCB 1 at 2 Okech Okale v R (1963)54A - .
dei.2t 228 and Abdu Lubowa v Uganda (1975) HCB 304, The

al;ggation of grudges between the twawitnesses and some of the
agcused persons did not sound.so serious so as to have prompged
these witnesses to tell lies against the accused Persons,. The:
above finding also disposes of the defence of alibi whigch,.

. although not pleaded, could have been available to the accused if
prosecution had failed to prove that the accused were at the -
home of Byaruhanga on that particular night..

I must turn to the question of common intention. The law
dealing with common intention of parties in c¢criminal matters
is contained in section 22 of the penal code, under thaf{ law
where two or more persons form a common intention to prosecute
an unlawful enterprise, an act or omission by one of them is

deemed to have been done or omitted by them all. In the case

ef: R v Tabulayenka (1943)10 EACA‘SE it was held that it is not
. aagessary for th_e accused to have had any concepted agreement
between themselves before the attack on their victim, bug
their intention may be inferred from their presence, their
agtions or omissions and feilure to disassociate themse lyes
fyom the attack. In this case prosecution called the evidence
of PW1 and Pwh4 who found all the five accused with other people
hit{ing the house of thg deceased with bricks, when the deceased
eame out the other people disappeared buf the 5 accused together
with Twahili and Husaini (both of these two were not in gourt)
proceegded to tiec the deceased anu topk him away purportedly
%0 the Muluka chief. The learngd counsel for prosecution
maing%ineﬁ thatryrosecution‘hadrestablished common intentdon,

among the accused persons and other people, but ﬁr. Matovu the.

cees/16
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~ defence counsél was of'the oppcSite view. According to Mr. Matovu's

'argument there was nothing wrong in taklng away the deceased

from h1= home by thosn who had answered his alarm w1th the view

of taklng h1m to the authorltles and that tying hlS hands was

"oy

a cdmmon fcature in"our 5001ety. I accept ‘the ev1dence of

\ .
-

prosecutlon witneczses that they found the accused hlttlng v
; -"3
deceased's house with brlcks to be true. Attacking a person S

-

house at night (these thlngs happened at about 11 00 Pelis

accordlng to the ev1dence of Ph1 and Pik) is a serious matter in
the absence of any clear explanatlon. Al's explanation. that

the deceased had attacked them first and that they had glven

hot pursuit cannot be accepted as a good reason, at any rate .
that explanatlon Was not admltted in court by defence, altsough

I am sure that is what sl told PW1 and PWh4 when they found him
at the scene and asked him as to what was happening. Agcording
torche evidence of Pﬁﬂ the accused tried to beat up the degeased
but %hé& were‘stopped; There was no justification in the agcused
having to attack the dsceased's home at that hour of the night
and having his hands tied when he was being escorted by a group
of 7 men some of whom were armed with pangas (accordlng to PJh

apart from the 5 people fg'court Twahili and Husaini also were

in company of those who took the deceased away) In my consxdered
opinion the accused persons had a common unlawful 1ntenticn of

causing some harm to the deceased or his house. MWMr. Matovu's
v
asgertion that there was no evidence as to how these people who

PE

were living apart came to meet and agreed to attack the deceased,

is legally unsound in view of the decision in Yabulayenka's

been

ease (supra). Unlike the other members of the group who went
away the moment Bjaruhanga came out of his house, the accused
proceeded to tie him up thus clearly associeting themselves
with the illegal acc cf malicious damage to his house which.had

5

taking place beforc hs came out, The aCCused also had a

gommon 1ntent10n of commltting criminal trespass at the ho'a

of the deceaoed.

e s e
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The position would have been different if these people had gone

there t0 answer an alarm. The accused's denial of any involve=
ment in this matter cannot be accepted as truthful.l have fgiled to
discaver any reésonable reason as to why PW1 and Pw4 should have
‘GSme to this court to tell lies against each of them.

5 Having fouﬁd that the accused were properly identified and
that they had common unlawful intention, one more guestion
arises and that is::who aﬁong_the f}ve accused truck the vital

lblow that caﬁéed the degth of the deceased. Although it is
diear that Byaruhapgd died as a result of the injuries inflicted
upén him it is noct élear as to wﬁich of the injuries was the
cause of his death,-in the sage wéy it is not known as to who
aﬁoﬁg thé fivé accused was responsible for that injury since
nobbdy was present when the injufies were being intlicted. In

a situatioa like this it would be quite unsafe to convict the
accused of murder: Uganda v Leo Mubyazita and 2 others (1972)11
ULR 3. rave

After carefully considering all the evidunce adduced in

court and the submissions of the learned counsel, I am satisfied
beyond reasonable doubt that the circumstantial evidence available
eonclusively shows that the five acéused persone did in fact
unlawfully kill the deceased Byaruhanga, there have been no
¢owexisting facts to destroy or weaken that evidence. In the
absence of medical evidence (Doctor's evidence having been
discarded) and in view of the fact that nobody knows which

blow was responsible for deceased's death and in view of the
fact that prosecution failed to establish malice aforethought,

I find all the accused not guilty of murder and I do acquit

them of that offence, but I find each of them guilty of
manslaughter contrary to section 182 of the Penal Code and I

do convict eﬁcﬁ of them of that offence: Lukoya v Uganda

(3968)E4 334, /Joseph Byarushengo (1946)13 LACA 187, Uganda v

Hgbyazita (supra), R v Kibia arap Serem (194" 7 TACA followed.

This case must be distinguished from that of: Uganda v B Sa%;

(1972)1 ULR where the facts were almost the same as the present
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case and accused was conﬁlcted of murder, in that case the
accused admitted having murdered the deceasnu and the accused
was onlJ Oone so the question of who 1nflicted the v1ta1 blow did
‘not arise.

One gentleman assessor adv1sed me to acquit all the accused
while one advised me to conv1ct them of murder. I have dia~
agreed with both of them. I disagree with the onc who advised
‘me to acqult (Mr. Bbale) because he did not seem to have
seriously addressed his mlnd to the evidence before court; E
disagree with the one who advised me to coﬁvict (Mr. Kalibala) .
because he did not direct his mind properly on the issue of
malice aforethought.,‘ Yo

C.M, KATO
JUDGE.
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