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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCEALLANEOUS 
APPLICATION NO'19 85 OF 2022

ARISING FRoM *"t'o*)I;" APPLICATION No'e42

KAGORO EPIMARC 
.........APPLICANT

VERSUS

;,,"#X, NsuBuGA ""'RE'P.NDENT

BEFORE THE HON' MR' JUSTICE TADEO ASIIMWE

RULING:

Background r-.--^+r^- ,,-.1"r Section 98

This an application brought by way of n31i1 of motion under Secti

of the Civil p'otto"JTt' "i'u 
&otr ++ nuies 2'3 and 4 of the Civil

Procedure Rules seeki-n;;;;:tt 11"]:1t 
be granted to the applicant

to appeal the court's "i?^* 
i*nntscellaneous Appication No'942 of 2022

arisine from High ciJii'c"#'i'l' *o''o' oi\nzzand that costs of the

ufpriJution be provided for' 
.-r L,, ...,,nqe, K?rn

At the hearing' t!e, applicant was repr€sefie,i.t'rrt;[T'-:ffi::til:

ilr'tni *r",irt Iit 2nd resoondent was repres

first respondent never participated in the matter'

Grounds for the aPPlication:

The grounds for the application are

i-tir?, *"unded in the affidavit

ilugoro EPimac' the aPPlicant'

brieflY stated in the aPP lication but are

in suPPort of the aP ation s rnb
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1

plic

IL )2



ln summary the grounds are that t!: Tllitunt 
is aggrieved by the ruling

of this Honorable d#ffi;1" ffigttbout ft'fitttUaneous Application

No. e42 of 2022'ffi;;;t'f*:i:l oi tvti'"'ttuneous Application

No.943of ZoZz *rtitt' i'it"' u'ist' rrom livit suit no'59 of 2010' That

the decision or'o"t"in riii"t'f """*t 
appticatio" No' 942 of 2022 where

the application *u' Ji"nissed is not appeal^aile as of right hence the need

fo, t.ur. in this aPPlication'

Ogo,h advocates were directed to file submissions which they did'

Counsel for the applicant .'ub*it:11^,:elying 
on the affrdavit of the

ffi '"''[ha'[ 
the 

r: *ruri t**mr*:;^'IFiljl;:"3: J;
raise on aPPeal as

ofAppealandas';;;;fit'tobealloweJiot*"t"ittherrightofappeal
in the circu*"""t'' iit 

^trttA 

' n'*ut' of authorities to support his

position inctuOing"tt'"'""'" "t 
Sango 

'Bav 
Estates Ltd and Others v

Dresdner Bank; ii;'I"il l7-*h;;" caught considered similar

,ppii"*i* for leave to aPPeal'

He further argued that the learned trial judge while dismissing the

o ?#[:i:; fi"*#ffi ",;fi 
[lm*: ;g;1'"1l:t;'J't i:"1:

rendering aPPeal nugatory'

Hefurtherarguedthattheapplicant.stillhaspendingmisc.applications
which have an t;;;;;tt uipticutio't u"J tr* this application has been

filedwithoutdelayandtherefore't''tupptltuntisnotguiltyofdilatory
conduct'

On the other hand,

no grounds to grant leave to aPPe
counsel for the second resP

al since there are

ondent argued that there are

no substantial questions

of law to be decided bY the aPPellate court. He further argued that th1S

court rightlY found that the costs ofthe subject ofthe aPP lication for staY

ofexecutton had not been aPPealed against bY the aPP licant . SecondlY that

the aPPlicant could not Pre
xecut lng

the arrest of
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his decree in HCCS No,5g of 2010. In any case these are two different

matters in his view'

Counsel refened to the case of Herbert Sekandi t/a Land order

develoPers Vs crane Bank Ltd HCMA No. 44 of 2007 where court

gu ided that what amounts to a question of law is that the issue raised or

involved is oneof eneral lncl lewhich 1S et tobedecid rth first

lnvolvedis oneu on wh lchfurth ent

1meorwhere

erl co would be to ub lic advanta e.
o a u r urt

That the aPPlicant has not disclosed in his aPPlication that the questions

of law involved are indeed ones of general prlnc iple that are to be decided

for the first time' Leave should therefore be denied.

He concluded bY oPPosing the PraYer for stay of execution arguing that a

similar aPPlication was determined by this couft and there are no new

grounds raised'

Resolution:
nsider both the Pleadings' the affidavits

e had the oPPortunitY to co

for and against this matter and the submissions of Part1es and w ish to state

the ntI

o

o that both lawyers have ablY argued for their resPect ive sides and raised

the relevant issues' However' the aPPlicant's counsel included an

itional Prayer for staY ofexecution under M'A no 942 of2022.

i hav

add

I wish to stat

execution bet

where the aPP

e that this Court Pronounced

ween the Parties which

licant is seeking leave to appeal'

lsa subj
itself on the issue of staY of

ect of these Proceedings

Therefore this court still

delivered on 24tl' October 2022 as no new

stands bY

grounds have been cited' Acc
its earlier decision

ordinglY, the prayer for stay in this matter ls

not grante d. I will now Proceed to deal the issue of leave'

Order 44 Rule 2 of the Civil Procedure Rules Provides that an aPPeal

under these rules shall not lie from anY other order except with the leave

recondition fo eta
of the court making it a P
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order of such

seek to for or

nature to the court which issued the order before a party may

ders before the court *i'itf' an appeal would lie if leave were

;1.11:: Rule 3 of the civil procedure Rules provides that applications

for leave to appeal 'n""lt 
tnt first instance bt *ud" to the court making

theordersought;.*;;;;;ttor'o,n'Furtherinthecaseoflrerbert
Sekandi t/a Land;ff"J;;;iop1t" c*nt BankLtd HCMA No 44

Oof 2007 .orrt rltro'u*lt'glthers that 
3n 

unnritunt for leave to appeal to

the court or apptii''i; il* that the 'lp'pii"ution 
ror t1'avL to appeal

bore substanr,u, oulr,,'oilor ru* to u. o..i"aiJ uy tt " 
appellant court and

that the intended ;#i;";;;t "l*ililand 
arguable case on appeal

with what urno*ii'i' to a question "fl;; 
is that the issue raised or

involved on. ore.'i,'iiuiffi;;i; ;rrich is to be decided for the first time

or where tr" qut'iiin;"";;;;""'r'itt'i''tr"r argument and a decision

of the superio' to"n *ould boto the public advantage'

From the submissions of the applicant the major contention is that the

court in its ruling of the 24 thed".,:iOt'"ber 2022 made a finding

oi;H:"?.ll';',',;;il:'H;i*:$1":;x*l['t}'#i'Tili
counsel's 'it* 'r'i'*l' 

an ar[uable *'ouJ o'upptui for he maintains he

maintains tn" "."""t'"i?" "o;'l 
;';u "q'i"t"nt 

for grants of

staY ofexecution'

In such aPPlications' the aPP licant must clearlY

eal and must furthe

show the grounds uPon

r illustrate the likelihood

which he or she intends to aPP

ion on aPPeal bY laYing out those grounds'

of success of such an aPPl lcal

it
dec

's not enough for an aP

ision of the court as it w
plicant

ere for that would not suffi
to aver that one ts aggrieved with a

ce with this being

the Position taken bY the court tn the case of AlleY Route Ltd v Uganda

DeveloPm ent Bank Ltd H'C'M.A No 634 of 2006 while citing with

apProval the view held bY the coutt in the case of DegeYa Trading Stores

996 for it was no apqlicant

N)LtdvU RA CACA No 16 of 1
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seeking leave to appeal must show either that the intended appeal has

reasonable chance ffiffi "' 
ii'" ne r'u' atguaule grounds of appeal

and has not been #ffi;i"t"" :":frt' 
in ttris application under

paragraph s ttre appilcuL tui"' ariuabte gtunAt which merit appellate

consideration'

Therefore, it is the considered view of this court that the applicant has

satisfiedthe,.qui,...nisforthiscourtt.oexerciseitsdiscretionandgrant
O#;fi"-* t*'" to appeal its earlier decision'

Thatbeingthecase,itisthefindingof.courtthattheapplicationhasmerit
and the same is n;;;Lr;l or?nt^*1."". to the appricant as praved

for.

No order as to cos

TADE

JUDGE
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