THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT JINJA

MI3C. APPLICATION NO. 4/1996

IN THC MATTIR OF THE PROPERTY COMPRIIED IN IRV VOL, 454 FOLIO
7 PLOT 10 BIOCK B LAND AT N/ ENDUA

AND

APPLICATIION FOR VESTING OQLDER TO ISSUE TO JAIES KIBENGE

L& JUSTICE C.M

ROL I NG

This ruling refers %0 a preliminaxy ghjection raized by
the l8arned counsel representing the Chief Registrer of Titles
Mr, Mukalazi. ZThe prelininary objection arises out of an
application made by the applicent James Kibenge requesSting the
Chief Rezistrar of Titles o remove a caveat in respect of a
pigce of land comprised in IIV vol. 454 Folio 7 plot 10 Bleck
B at Namwendwa in Kamuli district, The application was made
~undey the provisions of sSection 190 of Registration of Titles
.Act, The substance or cssence of the preliminary objection is
that the applicatiom wae bronght under the wxrong section of thg].ﬁi‘.
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According to Mr, Iukalazi section 190 of the Act provides
for g ¥ituation where the Chief Registrar of Titles has failed
or has omitted to do certein act and the applicant is not
satisfied with thig act or omission by the Chief Registrar of
Titles, It is situatisn lilze that one when the Registrar can
then be called upon to substantiate his act or omission. It
wa? also his contention that an spplication for removal of a
gaveat can only be instituted by registered proprietors of the
property but not 3omebody who has not been registered as an
owner a3 i3 the case in the present cese, In Mr, Mukalazi's
view a matter of this nature should be disposed of by an
ordinary suit but not by an application like this one. He
maintained that the Chici Resistrar of Titles had given
reasons a3 to why he could not 1lift the caveat and why he could
not issue the vesting orcder to register the applicant, the
reason being that the arplicant had not presented the proper
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In reply ﬁb;fhis preliminary objoctibn Mr, Faai a who
appeared for the applicant in this matter requested the court
to dismiss the objection beceuse the Chief Registrar had in
fact'issued a notice to the cavestor, he (the Chief Re~1%trar
of Tltleq) should not therefore tuim round and say that he
could not rcuove the caveat. According to Mr, Nasiga provisions
of section 190 of the Registration of Titles Act are applicable
to the present omse because the Chief Illegistrar had refused to
remove the caveat and beccuse of thet refusal he could not
issue the vesfing'drdér whon the caveat was subsisting. He
further pointed out that scetien 190 is not prohibitive; after:
all a notice of motion is zl7o a3 good a3 a suit.

The provisions of section 190 of Registretion of ilﬂlea
Acts under dhiCh this application was broﬁwht reads as follows
1190, IF upor the apgllc&alaa of any owner or proprietor to
have land brought under the operation of this Act, or to have
any dealxng registered or rccorded, or to have any Gertificate
of Title or other documunu_;s=acu, or to have any act or.duty
done or pefforméd which by this Act i3 required to be done or
performed by the Registrar, the Registrar refuzes so to do,. .
or if such ovmer or progrlebor is dissatisfied with any decigsion
-of the Registrar upon his spplication, it shall be lawful for
Such owmer or proprietor to recuire the Registrar to 3ct.forth
in writing under his lsnd the grounds of his refusal or decision,
and such owner or proprictor may, if he thinks fit, et his own
,éostq summon the Registrar o appear before the Eigh Court to
substantizte and uphold 3uch grounds; 3such swmaons shall be
served upon the Registrar six clear days at least,before the
day appointed for heesrin~ thc coaplaint of such ownér or
‘proprietor. Upon such hesring the Registrar shell have the
rizht to reply; and the Hish Court may, if any question of
fact is involved, direct an i33ue to bc-tried to decide such
fact; and thereafter the High Court shall nake such odbder in
the premises a3 the, circunstences of thce case require, and such
order as to payment of co3ts and fees a3 to it shall secem fit;
and the Registrar shall obey such order®.
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In my view in ordexr for a person to guslify to bring a
matter under the provisions of this 3cetion he must be the
| ovner of the land or proprietor of the land snd the Registrer
nust have failed to pcrforma certain acts at the request of the
| applicant; it is after such refusel o:x failure thet the Chief
Registrar may be called upon bto sub3tanti-te the refusal or
fajilure,

In the matter beforc the court now the applicant has sworn
in his affidavit of 24/1/1996 that the Comaissioner of lands had
.refu'aed to igsue a vesting order in his namcs in respect of this
 particular land as per parcsreph 14 of his offidovit. On the
other hand Mr, Tibizasa the commissioner for land regilstrstion/
Chief Registrar of Titles in his effidsvit in reply stated
that he had no power to remove the caveat because the applicant
was not the registered ovner of the land; that 30 long as the
caveat wa3s still there the 1land could not be transferred to the
applicent (see paragre=ph € of his (Tibisasa's) affidavit). MNr,
Kibenje in parsgraph § of his affidavit also pointed out that
one Christopher Vengadya hod lodged the caveat because he was
claiming to be a co-owner of the property.

| A1l these faets do indicate that Jaucs Kibenge has never
. been the registered lewful ovner or proprietor of the land
within the meszning of sceiion 2 of the Rezistration of Titles
Act and on the amthority ia- the case of: In_the matter of Iven
Mutaka (1980)HCB 27 at pa-e 28, therefore he (Kibecnge) cannot be
covered by the provizions of section 190 of the Registration
of Title3 Act which was inteaded to decal with owvmers or
proprietors of the land, I% i3 also clear from thc affidavits
of the Registrar of Titles mnd of James Kibengc him3elf that
the land in is3ue i3 a zubjcet of a dispute by 3omchody else

called Christopher "agandya whose interests cannot be {gnored.
I quite agree with IIr, liukalezi when he says that this matter
was improperly brousht under the provisions of section 190

of the Registration of Titles Act. I am doubtful if the
applicant would have been in order to bring the matter under
section 175 of the Act in view of the fact that his interest
in the land is being challcn:ed by Wagandya.
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The proper way to deal with the matter should heve been
to file an ordinary civil suit which have dealt with
the issue of the true ovmneyr of the property more exhaustively
after heering evidencec from all bthe parvies conccrned, It is
true, as pointed out by l'r, llasiga, that en application by
notice of motion may 2lso be regarded as e suit as per section
2 of Civil Procedure Act, but where there are matters which are
very involving it is not propcr to filc an applicetion in order
to 3ort out such matters, the proper approesch is to institute
an ordinary 3suit which will not be determined on mere affidavits
as is the case in the casc of notice of motion, but it (suit)
ha3 to be determined after assembling cvidence from all the
parties concerned and coiic o a considered conclusion,

In all these circumstaonces the preliminary objection is
upheld, The position being what it is, the eppliecation to
compel the Chief Registror to remove the caveat and issue a
vesting order to James Kilbenre i3 dismissed with costs to the
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¢. M. KATO
JUDGE
21/5/1996

Chief Registrar of Titles,
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