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This judg;neﬁt is in respect to an sppeal by the appellant
-~ Erizefani Wekilye, the respondents are: A, Bamuweyira, s, Mpaata,

E. Mpaate and W, Mpaata., It is a second eppeal, the first having
been to the chief magistrate's court at Jinja., The present
appellant appeared as the plaintiff in the court of nagistrate
grade two at Iganga where he won the case and the present '
respondents lost, They-appealed to the chief chief magistrate and
they won the appeal, the present appellant being dissatisfied with
the judgment of the chief ma sistrate appealed to this court,

The facts which gave rise to this litigation are to be found in
the two Judmenw of the two lower courts where they (facts) are very
well stated, Here 1t will suffice to give the gist of the matter,

The appellant's case is that his grandfather by the name of Mwambala

left a piece of lend now under dispute to the father of the appellant
called Aloni Wekikye who also died leaving the land %o the appellant,
Later on the Teéspondents started encroaching on the sane piece of land

when the appellant was staying in a different place,

The case for tl;e respondents has been that the land has never
belonged to the appellant's father or grendfather, According to
them the land under dispute belonged to their grandfather called
Rubale., Rubzle left the land 50 his son called Mpaata and Mpaata
in turn left the sane piece of land to the bPresent respondents

who are his sons,
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The respondents admit that the late Wekikye had a piece of land
within that viecinity but when he was moving to another area
called Butalango he gave his piece 'of land to <the ehurch of Uganda
and the remaining portion he exchanged with a muléro called
Ibrahim Iuwegd for FWQ‘Cows;f’Thégﬁégéifﬁﬁié;ér§%¢fédémant that
the land under dis;ﬁ;éfis.fheirs."'
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One point not in dispute is tﬁat the apﬁellant did not grow
in that area his father having nigrated to Butalanéo“wﬁénﬁﬁhgf
appellant was still a child, -

The grounds of appeal before this court are three naﬁély:~
1. The learned chief magistrate misdirected herself in law and

fact when she failed to consider seriously Whether the laﬁv .
of Limitation Act was spplicable to the instant cese, vhereas
the respondents only exhibited théir adversé clain of right
over the said land in 1988 when the appellant visited the land
to cement the grave of his grandfather the late Mwambala as

owner and customary heir to Aloni Wekikye,

2., The learned chief magistrate erred in law and fact when she
failed to consider as to whet period did the cause of action
erise as between the respondents and the appellents, whereas
it‘was on record that the proceedings in regard to the adverse .
clain of right by the respondents over the said land were first
~instituted in RC III court in 1988 which resulted in en order by
“ the éhiefimagistré%e exercising her supervisory powers under:
the R.C. (Judiciai Power)/zordered a retrial before srade IT

magistrate Iganga,which suit was filed in 1989,

3. The learned chief nsgistrate misdirected herself in lew and
fact when she failed to consider seriously that under CUT™{ ATy
law the burial grounds of a given family/clan is an wndisputed

property of the family where their dead are buried,
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I will deal with these grounds of sppeal according to the order in
which they are listed above, starting with the first ground first,
needless to say that this being a sccond appeal the court is more
concerned with points of law rather than points of fact, Ir. Kaala
who appeared for . the zppellant sitrongly argued that the learned chief
nmagistrate was wrong when she failed to consider seriously the quesivion
of whether or ﬁot Linitation Act applied to the present case, in his
" view the Limitation Act did.not apply to a case of this nature because
the parties were not strangers to one another but brothers, he made

this point in an effort to distinguish the case of: Florence Joyce Mutesi

v Andereva Kinvammle /1976/HCB 4 from the prcsent case, On the -other hand

.: Mutyabule the learned counsel for the respondents;was of the view

that the Provisions of Limitation Act applied to the present case,

With due respect to the learnéd counsel Tor the eppellant, I do not
agreed with him when he says that the learned chief magistrate did not
give a serious thought to the issue of Limitation Act, The learned
chief magisirate gave considersble thought to the issue of Limitation
at page 4 of her judgment where she held that the Limitation Act applied
to customary tenure and therefore to the present case, What;nay
possibly be said with some justification is thet she was wrong in her
@21ding that the Act applied to the present case. This -being an actionin
trespass time bezins to run sgainst the plaintiff from the day the act
of trespass stops, but in the present case the alleged trespass is
continéous so long as the respondents have not left the land in question,
The best course to adopt when compﬁting tine in 2 case like this one
is to ignore the time that is caught by the Limitation Act but take the

time which is till running in favour of the plaintiff,

As regards to the case of Mutesi (Supra) upon which the learned
chief magistrate based her decision, I have found that authority at
times to be rather contradi:c‘l;ory in itself because in the sane case
it was stated that customary law kmows no Limitation, at the same tinme

it was held that the
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the same case was caught by the Provisions of section 6 of the Linitation
Act. These two conflicting views in the same case puts that authority

to some doubt, Mr, Kaala tried to draw a distinction between the

present case and Mutesi's case (Supra). I find the distinction rather
illogical from legal point of view because I cannot see why the sane
principle of law should be applied differently siuply because parties

are related to one ancther,

Be that as it may, I find that the provisions of the Limitation
Act do not apply to the present case which involves an alleged tort of
trespass which has not ceased. The first ground of appeal is upheld
albeit for different reasons from those advanced by the learned counsel.

for the appellent. This holding also disposes of the seccond ground of

appeal which was in fact related to the first ground,

That leadé ne to the third and last ground of this appeal.'
In that ground it is being said that the learned chief magistrate
Vérred in l=w and fact when she failed to acknowledge that by custom the
burial ground is a fanily property where members of the family must
be burried, On that sround Mr. Mutyebule argued that the appellaﬁt
did not lodge this suit as a representative of the family but he filed
the case in his own capacity., He also opined that there is no kiscga
custom which nakes a burial ground a family propcerty. It must be .
pointed out here‘that existence or none existence of a custonm is
a matter of fact which must be proved by evidence by the party who
*ishes to rely upon that custor: Ernest Kinyanjwi Kimeni v Muiru Kikanga
& another /19657 EA 735. R v Ndeubera s/o Mwandawale/1947/14 EACA 85
and R v Kiswara /1948715 EACA 50 (See also secticng 100-102 inclusive

of the Evidence Act), In the instant case there was no evidence on

record to establish that there exists Kisoza customary law which says
that a2 burial ground is a £.. .11y property,

Even if Mr, Kanla's argunent was to be held as having been proved
still this ground of appeal would have remained t.chelpful to the

appellant for two reasons:-—
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In the first place of Appellent and respondents are third causins,
their fathers having been first causins ond their grondfather(Rubale
and Mwombalea) having been brothers which mecns they share one cormon
great grandfather ocnd thet mcokes them members of the ssme fonily..
That being the cose they would all be beneficiories of the so-crlled
femily property, then what right would the ~ppellant hove to compl-in
when that land is being occupied by the same members Tr whonm it is
meant to occupy? The second reor-1 which wakes the argument self-
defeating is thet if thot fomily property was intended for burizl of all
nembers of the fomily, then how is it that the c~ppellonts'! own father
was nerer buried on that piece of land but in some other ploce at
'a.‘]_ango?

In the course of his argusment Mr, Mutycbule raised o simmle but
importent point when he said that the trial magistrate grade II had
felt embarrassed to have nade his decision ogcinst the respondents in
favour of the oppellant, that stotement hos proupted ne to have a glance
at the long ond well reasoned jud__?;r_lenjb of grade ITI nogistrate, At page
53 of the judsment he szaid: "..,..I do agrec with their counsel that
it is wnfalr 4o eviet them ond it is controry to the lows of equity and
even comnon sense" then at prge 54 he proceeds to say:

'.”...I feel it is very difficult m.:id enbarrassing for this court to
order eviction for the defendonts and to seporate them from the members
of their clan which include the plointiff ond Mutekenga", The trial
magistrote heving made the above findings it was illogical for hin to
depart froa them Efindings) and hold that the present respondents
should be evicted, the lesrmed chief nagistrate was quite in order
when she held that the trial negistrate hod come to the wrong
decision; in my view the learned chief magistrate correctly applied
the decision of this court in the case of:

Alexious Olowo v Iesmatiyo Akenya/19747 ECB 207 to the prescnt cose,

s wissfl
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Considering the fact that the appellént did'notkpay anything
for the iand; that he did not develop the lond at all, that he has
never settled on the lend since his childhood; thot his father
abandonéd the 1end as far back as 1920 and he had moved to another
ploce cnlled Butalongo where he digd ond was buried; thet the
reépondents sone of whon cre over 70 years old have been living
on the 1:nd-since their birth; that the respondents hove now
developed the-éréa; that the respondents are nenbers of the some
olen to whoii the land is said to bulong; nd bearing in mind the
0ld latin legal jargon;

"Tn aequali ;]ure nelior est conditio possidenté" (where the legal.

. -~ . - . . & it . ».!’ b3
rights of the parties dre equal, the porty with possession is In &'+ ¢

stronger positioﬁ) I find thot the judgﬁﬂnt.of‘the lecrned chief
nagistrate is.propqr and it should not be disturbed, to do so would
result in graove injustice and inequity.

The position being wnat it is the appeal is dismissed:with

costs of thig appecl cnd courts below to the respondents,
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C.M. KATO
JUDGDE

5/4/94

4 : Mutyobule for respondents.
Appellont present,
18t cnd 2nd respondents present,
3rd =nd 4th respondents chsent,
Kasla .for aoppellant cbsent,

Kiige court clerk,

Court: Judpnent is delivered, signed snd dated,
C.M. AKTO
JUDGE

5/4/94



