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JUDGMENT - | )

This is an appeal by one Gasita Balaba, hereinafter to be
referred to as the appellant, against the judgment of a magistrate
grade I, sitting at Kamuli court, - He was the defendant in the lower
court, The respondent is Kibi Bakuseka whom I shall hereinafter refer
To as the respondent. He was the plaintiff in the court below,

There are five grounds of appeal advanced by the appellant in his
amended memorandum of dppeal, THe®¥Five grounds are:-

1. That the trial grade I magistrate did not evaluate the evidence
adduced by the defendant and thereby arrived at a wrong decision,

2, That the decision of the trial magistrate to decide the case on
partly recorded evidence of magistrate grade II and evidence
recorded by her is irregular in law,

3. That the trial magistrate erred in seeklng and receiving the
oplnlons of the assessors whlch.blased her opinion which procedure
is unknown in the magistrates grade I and in chief magistrate's
courts,

4, That the trial magistrate was biased as she ommitted statements
made and signed by the appellant and his witness, one Atanansi
Mubiazali and instead wrqte an unsigned statements purported to
have been made by them,

5. That the decision of the trial megistrate occasioned a miscarriage
of justice,






After the plaintiff had closed his case magistrate Ndifuna disappeared
from the scene and in his place appeared Mrs., Mumnaba magistrate

grade I, The proceedings do not show how the case found its way to

a magistrate of a different grade, but after a long search in the
poorly prepared original file I discovered some correspondence which
tends to show why Ndifuna the grade II magistrate had to stop

hearing the case which he had heard half-way, There was some
correspondence between the present appellant and the chambers of the
chief magistrate Jinja which culminated in Ndifuna being disqualified
fromrhearing the suit, The defendent/appellant wrote to the chief
magistrate complaining that the plaintiff/}espondent'was'élosely
related to the trial magistrate, in his affidavit which supported
that undated letter the appellant stated that Ndifuna's father was
the step brother of the plaintif§é§?§g%%%%%t._ Thgﬁgppellantrin the
same letter requested the chief/to géve the case heard by a different
magistrate, he even complained of the plain+tiff's counsel Mr, Egonda-
Ntende as being the son-in-law of the plaintiff so he felt that the
whole matter was being treated as a family affair at his detriment,
he thought he could not get justice in a situation like that,

On receipt of that letter the learned chief magistrate in his
letter of 21/10/87 addressed to the magistrate grade I at Kam1i
directed that the case should be Temoved from Ndifuna and handed to
another magistrate, that was being done Presumably under the Provisions
of section 233 orf C.M.A, By her letter of 23/10/87 Mrs, Munaba the
maglatrate grade I at Kamld instructed Mr*. Ndifuna to hand over the

hearing, this was done in obedience to the instructions of the chief
magistrate as contained in his letter of 21/10/87, Strangely enough
the name of Nr, Kayiira was crossed out and replaced by that of

Vrs, Munaba who herself had written +the letter asking Kayiira to hear
the case, that is the crux of the matter because it raises the question
28 to who transferred the case from the court of nagistrate grade IT to
that of mazistrate grade I, There ig nothing on recorg suggzesting
that the case was ever transferreq by any lawful authority from
magistrate grade IT +o magistrate grade I for hearing, The chief
magistrate's letter f 21/10/87 was elear in its terms it said,"

I am therefore directing you o withdraw the above case from Mr,Ndifuns
and allocete it to another magistrate", If the learned chief
negistrate had wanted the grade I magistrate at Kemuli to hear the

case he would have said 80, but he 4ig no+ say so,
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The learned magistrate grade I cannot treat that letter as an
authority for her to hear the case, In case the chief magistrate gave
her some verbel instructions to proceed with the hearing of the case
she should have reduced such instructions to writing so that they
(instructions) formed part of her proceedings, It is most likely that
there were some good reasons why Mr, Kayiira could not deal with the
case but still it was not proper for the magistrate grade I to cross
out his name and replace it with her own neames as a trial magistrate,

In her judgment the learned trial magistrate says that the case

was trensferred to her court after the appellant had complained to
the chief megistrate, but as I have already said when the appellant
complained to the chief magistrate the grade I magistrate was only
directed to remove the file from Ndifuna and pass it %o another
nagistrate not to herself, she also obeyed the directive and asked .
Ndifuna to pass‘the file %o Kayiira but there is no explanation =5 to
why Kayiira Gr,II magistrate never tried the case instead it was
tried by a magistrate grade I,
There is no provision in our law under which a magistrate of a
different grade can assume the powers of the court to which he or she

" has no jurisdiction except where a2 case has been lawfully transferred
to him/her by & court of higher jurisdiction which was not the case
in the present case., In the bresent case it cannot be said that the
learmed magistrate grade I was acting under the provisions of secticn
142 of magistrates courts Act because that section deals with .
magistrates of the same grade or Jurisdiction, sectiong 164 =nd 165

of M.C.A, are also inapplicable %o the present case as those sections .
deal with criminal matters only at any rate none of them was ever
invoked,

With due respect I do agree with Mr. Mutyabule when he says that the
two courts of megistrate grade I and that of magistrate grade II are
governed by different rules of procedure in civil matters as per
section 231 of magistrates courts Act, It is because of that
difference in the procedure followed by the two courts that it becomes
highly improper for a magistrate of one grade to take over a case heard
pertly by a magistrate of a different grade,

Considering the fact that the casc was never legally transferred
from the court of a magistrate grade II to that of magistrate grade T
and in view of the fact that the two courts operate under different
procedures, I hold that the learned trial magistrate acted illegally
as she exercised jurisdiction which had been legally vested in a
different court and she followed procedure which was not meant for the
court of her grade, '



What happened ceannot be treated as a mere irregularity, it was

a clear 2ct of rillegality which rendered her decision a complete
nullity and that is what distinguishes the present case from the
case of:- John Tibaijuka v Nysnsio Mutungi (1975) HCB 38 which
was quoted to this court by Mr. Tuyiringire the learned counsel
for the respondent, The position would heve possibly been

different if the case had been properly transferred from the
court of magistrate grade II to that of magistrate grade I under
the provisions of section 18 of Civil Procedure Act or section
230 of M.C.A. or if the case was transferred from one magistrate
grade Il to another magistrate of the same grade wnder sections
142 and 233 of M.C.A, Since this is not a2 case of wrongful
adminissibility of evidence alone but it goes to the wrongful
agssumption of jurisdiction section 165 of the Evidence Act is
inapplicable,

In all these circumstances, I find that the second ground
of this appeal must succeed, Since on this ground alone the appeal
succeeds I see no useful purpose being served in considering the
remeining grounds of this appeal., As the last part of the
proccedings was hendled by a court which was not supposed to deal
with the matter, I see no point of evaluating the evidence which
was illegally recorded. For all those reasons the appeal is allowed
amd the judgment and orders of the court below are set aside,
The case is to be remitted to Kamuli court for a retrial by
enother magistrote grade II with competent jurisdiction, Each
party is to meet his own costs of this appeal as it was not the
fault of any of the parties tlint the case was conducted the way
it was conducted, So I order,
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