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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA, AT KAMPALA

CIVIL SUIT NO.8%96 OF 1993

BAVT: BHTID s vvnsnensinns sosnpmmnnsaiuns s sindess s SLKTRTTRR
VERSUS

THE ATTORNEY GENERALss oo oneooscoancesscncssssoDEFENDANT

BEFORE: THE HON. JUSTICE Ve F. MUSOKE-KIBUUKA

JUDGMENT:

In this suit, the Attorney General has been sued in his repre-
sentative capacity. That is, in accordance with the provisions of
section 11 of the Government Procecdings Act, Cape69.

The plaintiff, Mr. David Bbuye, sought, in the plaint,’ an order
of ‘this court directing thé defendant to hand over, to the plaintiff,
the land comprising lcasehold Register Volume 2089 Folio 11, plot No.
39, Commercial Street Port Bell, in the city of Kampalas. The plaintiff
also seeks orders for special and general damages. He alsc prayed
for the costs of this suit.

Briefly, the background to the instituticn of this suit is as
set out below:

Plot No.39, Commercial Street, Port Bell, measures just a mere
0.046 of an hectares It is a commercial plot. The plot appears to
have been leased to the plaintiff, by Kampala City Council, the
Controlling Authority, in 1986, for an initial period of 6 ycarse. The
6 years' extension, in its turn alsc expired in 1994. The Hlaintiff
then obtained a further extension of the lease for a period of 4
years commencing on 1lst Mérch, 1994 The certificate of title
Noe41149, in respect of the last extension was issued to the plaintiff
on 12th February, 1996s That certificate of title was exhibited in
this court and marked as exhibit P.16,

On 22nd May, 1989, without any prior indication to the plaintiff,
the Minister of Lands And Surve&s, as the Ministry was then called,

issued a Statutory Instrument acquiring, among others, plot 39,
Commercial Street, Port Bells It was Statutory Instrument No.19
of 1989 It was titled "The Land Acquisition (plots 23-53, Port
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Bell Road, Commercial Street, Luzirsa) order, 1989". Through .that
Statutory Order, the Minister invoked the powers vested in him under
subsection (1) of section 2 of the Land Acquisition Act (Act 14 of
1965)« The Minister declared all the lend comprising plots 23 = i
Commercial Street, Luzira, to be land required by the Government for
a public purpose,

Following the publication of Statutory Inbtrumcnt No.19 of 1989,
on 18th March, 1991, one Muhumuza Joseph, an assessment officer issued
a Notice, published in the New Vision of that day, calling upon all
persons affected to appear before him at the Ministry of Lands and
Surveys not later than two weeks from the date of the publication of
the notice,

Strangely, and quite dramatically. On 9th April, 1992, the
Minister, through S.1 Noe 6 of 1992, revoked statutory instrument No.
19 of 1989, The Statutory Instrument was titled 'the Land Acquisition
(plots 23 to 53, Port Bell Road Commercizl Street, Luzira Revocation
Order, 1992". This, of course, meant that the acquisition of the suit

land by the government was effectively revoked on 30th June, 1992,
when that Statutory Instrument was published in the Uganda Gazette,
When the plaintiff obtained the initial lease of plot 39 Commercial
Strcet, Port-Bell, in 1986, he appears to have been quite anxious to
develop the suit lands. He caused a building plan to be drawn e

The plan exhibited in evidence as exhibit ?4, was for a commercial
building comprising shops on the grouwnd floor and residential apart~ -
ment upstairs. The building plan was approved by Kampala City
Council on 4th December, 1986,

As soon as the statutory order whléh had effcoted the acquisition
of the suit land by the Government, in 1989, was revoked the. plaintiff
vigorously embarked wyon effecting his bulldlng ;lans. He feneed the
plot, built a temporary structurc intended to operate as office and
Sstoree

Howevery on 13th July, 1993,while the plaintiff was on the suit
land with some of his employeces, he was forcefully cvicted from it by
officers of the Dlrectorﬂte of Water Development. Those officers,

apparently acting on the basis of statutory Instrument Nc.19 of 1989,
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which had already been revoked, told the plaintiff to lecave the suit
land and never to step on it as it had been acquired by Government
for the benefit of the Direcctorate of Water Developmente To punctuate
its hold of the suit land, the Directoraté of,Wateercvelopment, through
its officers, destroyed the temporary store cum office which the |
plaintiff had built on the suit lande They also took away the timber
and iron shcets of which the structure was madée They eventually
graded the entire plot thus removing or destroying the heaps of sand,
aggregated and hard core and chipping stones which the plaintiff had
placed on the suit land. At the time of the hearing of this caSe,

the suit land was being used partly as an open air store far the
Directorate's material and partly as a car washing bay.

The plaintiff filed this suit in 1993 to rccover the suit land -
and to seek damages for the loss and onconveniences caused to him by
the defendant. Three issues for determination were agreed upon by?
both counsel at the commencement of the hearing of this casce The
three issues are:-

a) whether the plaintiff is the proprietor of the suit land;.

b) whether the plaintiff is entitled to possession of the suit

land as against the defendant; and

¢) whether the plaintiff is entitled to the other remedies

which he is sceking in the plainte
Each party called cvidence from three witnesses_in suppert of cach
part's cases. Perhaps before I examine each of the threc issués in
light of the evidence on record, it might be quite appropriate for me
to record this court's serious displeasurc with the Directofate for
Water Development e _

Counsel for the defendant, at first Mr, Michael Kibita, and later,
M/S Kiryabwire, informed this court that the Dircctor for Water Deve-
lopment was to be a key witness for the defence case.. On 6th February,
1996, upon the closure of the plaintiff's case, Mr. Kibiita scught an
ad journment to enable him assemblec the evidence for the defencc. This
was followed by a series of other adjournments generally on the basis
that Mre Kibiita, and later M/S Kirysbwire, could not get the key

witness, whom I understand to be the Commissicner or Dircctor for
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Water Development, as is now called, to come to court. The Dircctor
was too busy, on several occasions, cither in Kampala or up-country
attending to other urgent departmental responsibilities including,
at one occasion, attending a seminar at Jinja,

I believe it should be a matter of general knowledge especially
to senior public officers that matters before courté of law take
Pprecedence cver all other métters, which those officers have to
attend to as part of their normal official dutics unless either the
constitution or the law otherwise providcs Public officers ought,
and indced are expected, in my view, to respond to matters before
courts of law, in relation to their respective departments, on a
priority basis. Quite unfortunately, that was not the case with the
Directorate of Water Development in relation to this casc. Although
several adjournments had been sccured by the defence in order to
enable the key witness to come to court, he ended up not appearing
to testify. Instead, three junior officers gave cvidences Such
negative attitude to public affairs and ¢specially where a case
before a court is involved, is highly regrettable.

I will now turn to the three issues for determination in this
suite I will start with the first issuc. That is whether the
pleintiff is the proprietor of the suit land,

The plaintiff in his tcstimony produced Exhibit Pe16 a certi-
ficate of title in his own names. It is also not in dispute that he
obtained certificate of the title in ;esgect of the 2 year lcase
with effect from 1st March, 1986 and the 6 ycars lease from 1st
March, 1988. The plaintiff's earlicr certificates were surrendered
to the land registry before each successive certificate of title was
issucd to the plaintiff, All this evidence was not disputed by the
defendant.

The only matters raised by Mé Kiryabwire were to the cffcct
that when Se1 No. 19 of 1989 was issued the plaintiff was not the
proprietor .of the suit land. She wondered why the certificate of
title for the 6 years cxtension was issucd as late as 29th October,
1992, for a term commcncing on 18th March, 1988, She alsoc wondered

why the controlling Authority could have renewed the lease in 1988
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in favour of the plaintiff when the pPlaintiff had not fulfilled the
conditions of the earlier grant., She also complained that the plaint-
lecse of the
iff had applicd for the rencwal of thc/gﬁit land knowing very well that
it had been acquired by Government.
Now, I find 21l these submissions to be cither misconceived

or totally irrclevant, In Livingstone Sscwanyana vs Martin Aliker, SCC.

Appeal No. 4 of 1990, it was was held by the Supreme Court of Uganda,

that interest in land vests in the proprictor from the time the grant
is mades In respect to the 6 years' lease cxtension, the controlling
Authority specified that the grant was with effoct from 1st March,
1988, It can not, thercfore, be argucd that the plaintiff was not the
leasee of the suit land in 1989, Besides, how could the plaintiff have
known that the suit land had been acquired when, as I will show later,
. he was never scrved with the declaration Instrument and when there was
no Notice in the Gazette as required by law? Scction 57 of the
Registration of Titles Act, Cap. 205, is quitc clear in its provisions,
A certificate of title constitutes conclusive evidencc cf cntitlement
or proprietorship of the "land in question to the person named in the
title. That cntitlement can only be questioned where fraud is alleged.
In this case no fraud is alleged. The plaintiff is named in the certi-
ficate of title as the leasee of plot 39 Commércial Street, Luzira, vol.
ume 2450 Folio 3. This court has no rcascn whatever to doubt the
plaintiff's title. The dofence has, indeed provided nonc cithere The
acquisition of the suit land having been cffectively eventually
. revokeds

I, therefore, find that the plaintiff is the undisputed

l?asehold properictor of plot 39, Commercial Street, Luzira. I,
accordingly, answer the first issue in the affirmatives

The sccond issue is whether the plaintiff is entitled to
possession of the suit land as against the dcfendant,

The defendant's case is that he took possession of the suit
land on the basis of the authority of Statutory Instrument No. 19 of
1989. It is also in dispute as to what point in time, the directorate

of Water. Development took possession of plot 39, Commercial Street,Luziraa
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According to the evidence of Pil, John Kaboggoza Senkungu, and Dwz2,
Kabanda.. the dircetorate moved from Entebve to Luzira suring the
month of April, 1992. The Directorate transferred its matcrials to

Plot 39}Commercial Street,during the same month and yeare. The defence
also produced exhibits D2 and D3 which tend to show that the Directorate
had possession of the suit land at least by May, 1992, and that by the
end on the year 1992,.thq_Directorate had demclished the plaintiff's.:
temporary structure. However, the plaintiff and PW2, Kakeeto Jackson
Musaj jaguma, tostificd that the official of Water Development evicted
the plaintiff on 13th July, 1993, and that all the plaintiff's proper-
ties werc on the suit land by thens PW2 claims to have been physically
present together with the plaintiff on the suit land on that daye. I
find no reascns to disbelicve them. I think that exhbitis D2 and D3
might have becn actually written at later dates but given earlier
dates in order to Justify their authenticity, If it is true that the
Directorate tock possession of the suit. land on 13th July, 1993, then
it can not claim to have done so on the basis of the authority of
Statutory Instrument No,19 of 1989, which had been cffectively revoked
by 30th June, 1992, the day of the publication in the Gazette of S.1
Noesb6 of 1992,

But be that as it may, thcre are numerous other reasons which
shows that Statutory Instrument No.19 of 1989 was not legally effccted
SO as to give rise to any cffcctive posscssion of the suit land by the
defendant..

In the first place, it is curiously obscrveble that S.1 Noe19
of 1989 was most likely drafted by a lay person or by a lcgal officer
without any legislativc drafting training or experiencce While sub-
section (1) of section 2 of the land Acquisition Act, 1965, gives the
Minister power to make a declaration by Statutory Instrument, what was
made in the case of S.1 NoJ19 of 1989 was a Statutory Order instead of
a declaration Instrumcnt.

While that deviation might have been curable by section 43
of the interpretation Act, 1976, other more serious omissions were
mades Those omissions,in my view, rendercd any claim, by the
Dircctorate of Water Develcpment, to have taken posscssion of the suit

land cn the basis of S.1 No.19 of 1989, to be obsclutecly void and
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completely untenablee Subscction (3) of scction 2 of the Land Acqui~
sition Act requircs the Minister to cause a copy of the declaration to
be served on the registered proprictor or the controlling authority or
the occupier of the lande In my view, this prdvisian is mondatorye.
In the instant case, therc is nc evidcnce that this mandatory provision
was ever followede Indeed, the plaintiff was quite sct aback when he
got to kmow of the purported acquisition from.a newspaper noticc.

Under section 4(1), of the Land Acquisition Act, an osscss-
ment officcr is required to publish a notice in the Gazettec and exhibit
it on or ncar the suit land indicating Government's intention to take
possession of the land and calling for claims in respect of any interest
in the lande In the instant case,thcrc is no evidence that such notice
was ever published in the Gazette. Uhat was exhibited,as Exhibit D1, was
a copy of a purported Notice signed by one Muhumuza Joscph and Hublished
in the New Vision issue of 18th March, 1991, Certainly, that was not
the notice envisaged in scetion 4(1) of the Land Acquisition Acte

Under scction 4(4) of the Land Acquisition Act, thc notice
required to bc issued under scction 4(1) has to specify a day which.is
not earlicr than 15 days or 30 days, if the HMinister so dirccts, from
the date of the notice, cn which the assessment officer would hear
the oresentation of claims by thosc holding intcrest in the land. In
the instant case, the purported Notice was not only illegal for lack
of publication in the Gazctte, but it did not specify any date. lfhen
it vaguely attempted to do so, it set a period of "two weeks" which
was apparently short of the minimum of 15 days required by the Land
Acqﬁisition Act itself. Thc notice was to that extent inconsistent
witﬁ?ﬁct and accordingly-voide

Still worse, section 6(1) of the Land Acquisition Act requires
the asscssment officer to be the one to take possession of any land
acquired under the Act. However,/asscssment officer can only do so  *
as soon as he*has made an award under section 5 of the Acte 1In the
instant case, thc cwvidence. shows that the. officers of the Directorate
of Water Development simply arbitrarily took possessicn of the suit
land and subéééuéﬁtly ohysically and violently evicted the registered

proprietor of thc suit lands None of them was the assessment officer
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and nd'award hagd Qeen given te the pla 1nt1ff’in_reﬂ:pct of: hisi lefsnhald: 25
1nterustr1n the -Xandei Thcrc WS thurefore,; ne trklng af HQSSCSSIOn fmied 2k

lawse ;_,—’,_-_; A+ Yo nobzeces e o % j-:.,',', * miz :':1.-,‘;‘.“ .i,Q;"‘,\J odnl 1o
Wlbh alL thbse 1llega11tles and mrbltranmncss, Iihave reaiu®. Lo el

O)thn but to fully agree. w;th My Nanerla -8 | suam;ss;cn:tn atitthe _viaiwg.il

taking of aosse351on by the Dircctorate bf Watcr Dcvelo>ment of the. - |

suit land “was’ a'nd¢11ty abinitive  The Dquctgrate trosPasseq on

the suft . Lot 48 16 foor Bl e yesy illcgally and has since so

remained'in dosscssion to dates It was hcld in Blsh03¢ cate’ Motor

Finance Coraoratwon Vs Trunsaort Brakes Lta. (1949) ' 1° Ali Budls 37, w

that a court hau to prbsumu thit a ycrson in 95580351on of prpgerty 15;
in lawful ﬁQSSDSSlon until the contrary is )rvvcd.‘ The 11_1ntinr1n Ayl
my view, hns )ru§;émhié-cuse on the bglancc ‘of prOEgbllltlpS. 28 |
_ Accordingly, my finding on issuc nwnbcr “two s also in tne AL .
afflrnaﬁlve. Thé )lglntlff is ent 1tled t: 9055u551on of sult land as
against ‘the dfendent. _ ) : _ |
Issuc number thrce is whether the ;1;£;+1ff is bntltlwd 5
the remedics which hec is seckinge
The first prayer of the plaintiff is for dirccting the
defendant to hand over vacant possession of the“suit land to the
plaintiffe "In view of my finding in relation to issucs number one
and numbcr two, I find no reason to hastate tc grant that prayer,
It is accordlngly granteds Thc defendant is hereby ordered to hand over,
to the plaintiff, vacant possession of the land contained in Leasehold
register, volume 2080, Folio 11, plot 39, Commercial Strecet, Luzira. .
This order has to be effscted not later than 30 days frcm the date of
the delivery of this judgment.
In prayer® number three, the plaintiff is praying for special
damagese As, a general rule, spccial damnges have got to be specifi-
cally pleaded and proved at the hearing of the case. (see Kwarakunde

vs Attorney General (198L) HCB 60. In the instant case, spccial

damages were pleaded in subparagraph (ii) of paragraph 10 of the
pla inte
The first claim under paragraph 10(ii) is a sum of Shs.

3,000,000/= alleged paid to Messrs TESAGA THOM CONSTRUGTOR on bth
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July, 1993, as advance paycment against construction charges for the
planned buildings. While the plaintiff produced Exhibit P.éb, a
memorandum ageinst which the money was paid, he ncver produced any
evidence beyond that to show that he actually lost}gim of Shs.3,000,000/=
or that Messrs Tesaga Thom Construction can not now honcur that advance
payment any more and that the plaintiff will now need to engage another
constructer or pay that sum of money all over again or that he can not
rccover that sum from thc constructor in the event that the contract
can now not be effccteds In the circumstances, I am unable to grant
the sum of Shs.3,000,000/= as special damagese

The second claim rclates to Shse2,000,000/= arising out of
the loss of the temporary store. Boeth parties agree that the tempo-
rary store existed on the site and that it was made of timber and iron
shectse The plaintiff addcucd evidence in the form of cash reccipts
totalling to approximately Shs.2,000,0QO/= in respect of purchases of
materials and labcour towards the constructicn of the storc/sfficq on
the suit lands I, therefore award the 2,000,000/= to the plaintiff
as special damagese

The third claim is Shs.500,000/= in respect of the loss of
the pit latrince The existence of the pit latrine on the suit land
was established by the cvidence of both sides. It ié, therefore, not
in dispute. The plaintiff produced cash receipts in rclation té iébour
and materials for the pit latrine. This was Exhibit P-8. The total
sum is Shs.500,000/=, I, thercfore, accept this claim and award
Shs+500,000/= as special damages against this item.

The plaintiff claims Shse1,325,000/= for less of timber and
poles The evidence adduced, however, does not establish that there
wcre timber and poles ;F%he site when the Directorate of Water
Development took it overes The only timber borne out in evidence is
the one used in the construction cf the tempcrary store/office and the
pit latrine. I, therefore,reject the plaintiff's claim of Shs.
1,325,000/= in that regard. I award nothing against that item.

The next threc claims relates to losses of hard core stones,
sand and chipping stenes. The evidence of both sides establish that
there were heaps of stones and sand on the site before the Dircctorate
took possession of the suit land. The amcunts, howcver, arc not

5
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cstablisheds There is no doubt that those materials were in existance
on the suit land and were lost as a result of the defendant's trespas

on the land., The plaintiff has provided Exhibits, P12, P11 and P10 to
prove his expenditure on those items. I accordingly award him special

damages in thc sums of Shs.3,000,000/= for loss of hard core stones,
Shs.2,000,000/= for lecss of sand and Shs.1,000,000/= for loss of
chipping stones.

The last two claims under this item relate to loss of barbed

wire and aggregate stoness I am prepared to award Shs+800,000/= in

respect of the loss of barbed wire., The evidence and Exhibit P.13

duly establish that claim. Shs.800,000/= is accordingly awarded.

In respect of loss of aggregate, a sum of Shse 3500,000/= is claimed,

Exhibit P 14 indicates that a total of 30 tons of aggregate stones
delivered : ) '

were purchased and - " on sitc. This appears to be an awful lot

of stoness However, considering the size and clevation of the DHlamned

robable
F that that amount ¢f stoncs might have been

building, it is
necessary in order to effcet the building plan, acecordingly, I accept
the claim and award Shs.3,500,000/= millicn as special damages against
the item. _

In 211, I award Shs«12,800,000/= in special damages to the
plaintiff,

In prayer No.2, the plaintiff Jrays for general damages.,
General damages are cemyensatory and aim at placing the plaintiff in
the position he would have been in had the dcfendant:s illegel act
not intervened. (sece J. Ae Arad Osiyingc vs Attorney Géneral HCCS No.

991 of 1988 and Katatumba vs dttorney General, (1991)HCB,99.

The plaintiff's claim for general dameges include (a) general
convérsion
» and (c¢) general

dameges for trespass, (b) general damages for
damages for inconveniences of failing to comply with the development
covenants in the leaschold.

The evidence as laid out above indicate that the servants of
the defendant committed trespass to the plaintiff's land,. They tcok
possession illegally when possession would have been taken by an

assessment officers They remaincd in possession of the property
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even when they knew or ought to have known that the Statutery Instru-
ment under which they purported to take possession of the land had
long been revokede In fact the officers of the Dircctorate of Water
Development acted in a rather very high handed manner quite unbecoming
of officers of their calibre. They shysically evicted the plaintiff
while they were in the company of an armed police womenis They destro-
yed or carried away all the valuable building material on the sitc.
Should the plaintiff have - pleaded Fty; I think it would have
been appropriate in this casc to award punitive or exomplary damages
against the defendant in this case. But without express pleading that
cannot be done.

There is no dispute that the unlawful acts were committed by
cfficers of the Ministry of Natural Resources, specifically, the
Directorate of Water Development while in the course of their employ-
ment and that the defendant is, thefﬁfo}c, vicariously liable for
those officers' actions.

The plaintiff claimed Shse20 million in general damages for
the overstretched trespass since 1993, for conversion of the suit
land and for the inconvenience caused to him in failing to fulfil

the development covenantss The consequences of the defendant's

actions were, <in my view, quite rcascnably forcscable,

However, while I agreec with the plaintiff's counscl that the
plaintiff deserves the award of general damages in this case, I think
that 20 millicn is rather a very high sume I think a sum of Shs.

10 million shillings would be appropriate in the circumstances of
this cases I therefore award 10 million shillings to the plaintiff
as general damages.

I similarly award intcrest, at court rate, on spccial damages
from the date of the filing of this suit wntil full paymente I
also award the costs of the suit to the plaintiff,

In the final result Judgment is entered for the plaintiff and
I issue the following orders:

a) an order requiring the defendant to give vacant possession

of the land contained in Leaschold register, volume 2080,

Folio 11, plot 39, Commercial Street Luzira to the
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plaintiff within 30 days from the date of this judgment;

b) an order awarding Shs.12,800,000/= to the plaintiff as
spceial damages;

.¢) an order awarding Shs.10,000,000/= to the plaintiff as
general damages;

d) intercst on (b) and (¢) above at court rate, from date of
the filing of this suit until full payment; and

e) an order awarding the costs of this suit to the plaintiff.

Judge

10/2/98

Read out in Chambers

in the prescnce of:
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