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k/Z THE ?EPUBLIC OF UGANDA
IN THE HIGH.COURT. OF ‘UGANDA

s /;,g‘ﬂ‘aowm AT MBILE
HI&GM COURT CIVIL SUIT NO,38/1988:
(}HAJI .HBUB Kn.R KA.JA‘ULI evssbosincssnitosncbaed PLILINTIE'F

i VERSUS :
" BOB ASQUIRE DUMBA «eveveesesacessosensiose DEFENDANT

BEFORE: THD HONOURABLE MR, JUSTICE S.G. ENGWAU.

RUTL TN G:

The application is under 0,19 r, 55 (1) C.P.R. and 0,48 rr 1
and. 2 C.P.R. and section 101 of the Civil Procedure i4ct by the
Administrator General as the administrator of the proyperty and

. eredits of the estate of the late Bob Asquire Dumba, S

It is for an order to set aside the decree in H.C.C.S. No.
38 of 1988 and also to set aside an order of attachment thereto
in regard to the house of Boh Asquire Dumba (deceased) at Namunsi,
Nakaloke in Mbale District.

The grounds of the application are:- | 10

(2) THAT, the above suit waé instituted after the death of the
~ defendant. : '

(b) THAT, the Administrator General is the administrator of the
property and cr dits of‘fhe defendant; and

(¢) THAT, the Adminictrator General who is the legal adminis- 15
trator of the suit property and credits was not aware of the

. suit nor was he served with any Plaint or Claim zzainst the

éstate of the dececased defendant.

The aboﬁe "réunds of this application gre supported bj the
affldav1t of one Sarah :umba, one of the widows and nlso by the 20
affidavit of one Christopher Iadama for the ‘dministrator General/

objector.

| In paragraph 2 of Sarah Dumba's affidavit, she last saw the
deceased about June,in 1987. In paragraph 3, the dec.ased was 25
taken in the fehicle of the respondgnt/plaintiff. Par:graoph A,

the Administrator Général is the é&ministrator of the estate and
credits under High Court . dmlnlst“atlon Cause No. 178 of 1938.

In paragraph 5, it was the R Cs who informed her that the

respondent was about to sell the suit property and zs a result, 30
in paragraph 6, she promptly repofted the matter to the D.%.S.,

Mbale who in turn notlfled the Administrator General as his agent.

However, she is not aware of any suit between the resyandent and

the deceased defendant.
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In ladamds affidavit at paragraph 2, he received a report of
the death of Dumba im June, 1988. Rosemin Dumba, another widow,
provided the Death Certificate (Anrexture "AM), showing that
Dumba died on 29.12.87.

The Administrator General instituted a suit azgainst Rosemin 5
Dumba for revocation of Letters of Acministration granted to her
vide H.C.C.5., No. 1169 of 1988 and the said letters were revoked
by consent and judgment was entered on 24.6.92., The Administration
of the estate thercfd;e vested in the Administrator General
henceforth, It is the contention ¢f the learned Counsel for the 10
applipant that the original suit cecnnot stand against the deceased.

Dawson Bradford Ltd., & others Vs. Dove & Another (1971) 1 G.B,330.

Under section 190 of the Succession Act, CAP, 139, it is only

the idwministrator who can sue or be sued as no right to the

intestate property can be proved in any court without grant of 15
Letters of Administration,: Even if the suit survived death under
section 13 (3) and (4) :of the Law Re-orm (Miscellaneous Provisions)
Act, Cap. 74, the learned Counsel ar-ues that the suit all the

same is against or by the personasl representative of the deceased.
Under section 179 of the Succession ..ct, all the property of the 20
deceased vests in the personal reprecentative tc hold in trust

for the beneficiaries, But under section 191 Succession Act,
property vests in the adminiztrator rs effectually as from the

date of the decezsed's death. There’ore under 0.28 rr 1 & 2 CJPeR.,

suits ageinst estatcs are against aduinistrators or executors. 25

In the instant case, the suit wes filed on 28.9.88 by that

time the deceased had already died as he died on 28.12.87, about

7 months later, The suit was brought under 0,33 rr 1 & 2 C.P.R.,

but under rule 3 of 0.33, it is mand: tory that.the dgfendant be
served, If the defendant is not available then subsfituted 30
service would suffice. However, according to the affidavit of the
respondent/plaintiff at paragraph 10, the decree was obtained

on 8.11.88 after filing the suit but service was effected on the
deceased's father. That being the ease, actually no proper

service was effected on the deceased defendant, 35

Court is.to take judieial notice of the g;an{ of Letters
of Administration to Rosemin Dumba on 14.6.88 as proof that Dumba
was dead about 3 months before institution of the ‘suit. Under
section 54 of the Evidence Act, no proof ncessary of facts where
the court takes judicial notice. Similarly judicial notice of Lo
the signature of Justice Manyindo on the =sid Letters of

fdministration be tzken under section 55 (1) (7) Evidence Act.
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It is thercfore the prayer of the applicant that the suit be

de€lared a nullity, the decree and .ittachment wWwarrant be sct aside

.and® costs of this application be provided for.

The respondent's side of argur:nt is thet the application is
misconccived and be dismisecd withk costs. Under 0.8 7, 55 (1) 5
C.P.R., the anplicction is dczigne-ly delayed. The suit wvas
jnstituged on 18.3.88. The fother T thc_decease4 cdefendant was
served. Under 0.5 r. 14 C.I.R.y s.rvice on an adult member of the
family of the defendunt iz an effeotive service as in the instant
case. ' 10

On the above basis, the court took action snd issucd & decree
on 8.11.88 and om 17.3.89 an Attacament Warrant was also issued.
Rosemin Dumba wes prompted on 20.L.89 to file twc applications,
one for substitution as Administrztix of the estate of the late

Dumba and the other one is to set aside the decrece. 15

It is the submission of the learned Counsel for the respondent
that the alleged death of Dumba is fake fof thefe is no seal on
the said Death Certificate nor is there any postmortem report to l‘
accompany it. Under section 107 E%idence hct, a person is presumed

dead after 7 years which is not thec case in the instant cases 20

To set aside the execution of decree will occasion a
miscarriage of justice and will amcunt tc an abuse of court process,
The applicant/defendant has no defcace to the suit. The application

be dismissed with costs and execution of the decree to proceed.

Having considercd the submissions from both sides of the coin 25

and also after streneous scrutiny -f the records available before

me, it is herecy held:=

4. THAT, the suit was instituted in court on 28.9.88. Court

process was served on one Jum~ Dumba said to be the father
of the deceased defiendant om +.11.88 at Kacimonkoli Trading 30
Centre, Kamonkoli Sub-County, Tororo District. Under 0.5 B
r.14 C.P.R., where in any suit the defendant cannot be found,
service may be made on an agent of the defendant empowered
to accept service or on any adult member of the family of

the defendant who is residing with him. 35

It is not established, however, that the said Juma Dumba
was either an agent of the lefendant empowered to accept
service or that the said Juma Dumba was an adult member

of the family of the defendant who was residing with him,

It is not sufficient that Juma Duma (f:ther of the deceased) Lo
was found at the home of th: defendant without proof that

he (Juma Dumba) was residir : with him (de’endant) who was

not at home at the material time.
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THAT, the Death Certificate (Annexture “'A") eonfirms that
Bob isquire Dumba died on 29.17.87, The suit was filed in

‘court on 28.9.88, that is, 9 months after his death. It is

b

trite law in the circumstances that he could not be sved ‘
and sould not be served personzlly with court process and the %

suit is null and void.

THAT, the court issued the decree on 8,11.88 followed by an
sttachment ‘Jarrant issued on 17.3.89, Since the suit is .
declared null and void, the decree therefrom and the Attachment

Warrant which followed thereaftor cannot stand. 10

THAT, under section 190 of the Succession Act, Cap. 139, it

is the administrator who can sue or be sued =g no right to

_ the intestate property can be proved in any court without

6.

grant of Leticrs of . dministrrtion. In the instant case,
Letters of Administration were luly granted to the 15
Administrator General on 18,1.93 vide ligh Court

Administration Case No. 178 of 1988 pursuant to the

Judgment on 24.6.92,

THAT, the Administrator Genersl s the administrator of the
property and credits of the desensed defendant, w.e.f.
2k,6.92. He could not be aware nor could he be served with
an& Plaint against the estate of the defend=nt on cr about

28.9.88,

TH:T, Samco General suctioneers ca $.3.%3 did advertise the

. sale of the deceased's house to tzie hi~hest biider

published in the New Visicn on 11.2.93, at pege 16. This
apylication was filed in ccurt or 8.2.93. Under C.19 r. 55
(1) CeP.R., the aprlication is no- designedly delayed

taking into ~mount the circumstanus of the case,

In the end result, for recosons st-ted 2bove, the suit is

null and void, The decree an? 2ttachment warrant =re Soth set

aside.

Each perty to mecet hie own costsz.
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JUDGE
10.6.93.

17,6.93: Both partics present.
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Mr. Madams for applicont present.
Mr. Musiiho for respondent present.

Ruling delivered in open court.
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