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SULEIMAN TIGAYWALANA R R Ry P P T P g RESFONDLNT

BEYORE: THE YON. MR. JUSTICE  C.M. KATO

JUDGMENT

This is an aﬁpeal ageinst the judsment of the chief mazistrate of~
" Jinja sitting as an appéllate court, The aopellant is a ladf called
Fida Birakwa and the respondent is called Suleiman Tigawalana.

This is the fourth appeal in this case which started ité history
in the RCI court. The appellant instituted her case in the RCI court of
Bukooma village concerning a piece of land and ehe was sucessfui in that
court. The present respondent appealed tc Bukooma RCII court and he wes
‘sucessful. The present avpellant avpealed to Bukooma RCIII court where
she lost the appeal. She then appealed to the chief magistrate where again
she lost and she applied for leave of that court to appeal to this court
but that leave was refused to her, she finally erolied to this court
for the same lezve which was granted to her on 19/5/92 hence this apreal.
The appeel is based on the provisions of section 26 (2)(d) of the Resistance
Committee (Judicial Powers) Statute 1988, subsection 3 of 5gection 2€ of
this stafute states that this sort of avpeal ise supposed to be only on
issues involving substantial points of law or where substantial miscarriage

of justice has been occasion-=d by the decigfca of the chief mapistrate.
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Mr. Futyabule the learned counsel for the arnellant advanced 3 prounds
of this appeal. The three grounds are as follows:-
1+ That the RCII court did not properly exercise its jurisdiction as an

appellate court.

2., That the RCIII court when héﬁripg_the apreal was not prpperly constituted

in that the subfcounty'hhief sat as a mevber of the court when he was

not perritted by the relevant statﬁfe‘so to sit.
3, That the decision of the learned chief mazistrate occasioﬁed miscarriage

of justice,

¥ will_deal with thé 3 srounds of appeal separately ééd in the order

the leéfnea councsel for the appellant_afgued them. VW“hen dealinc with the
first ground hr. Mutysbule afn;éd thet the learned chief megistrste did not
take into account a2 number of irregularities which were occasioned at the
RCII court. Among the irregularities wefe that the court (RCII) conducted
the appeal as if it was 2 trial when parties were required to cross-examine
each other and * - that RCII court ‘did not a§here to the proper procedure
which governs masistrates' courts: Cn his part Mr, Kania for the respondent
contended th-t RC courfs are not governed by magistrates® bourts procedure
and that the purpose of Resistance Committees (Judicial Powers) Statute 19€8

was intended to do away with such procedure so as to esse the procedure for

those courts.

With all due respect to Mr. Kania I must s2y I agree with him in his
line of reasoning, section 2% of the Statute rives wide discrectionary powers
to RC courts when exercising their apnellste jurisdictions among the powers
is the right to call any witness whom they feel is importaqt_for disposai
of the case, they can also hear thé case de novo, It.is not correct to
supgest thet the procedure followed in magistrates! Eourts is also applied

in RC courts, section 33(d) of the Resistance Committees (Judicial Fowers)
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“from the available records it is only reasonahle to conclude that the

Statute 19°F provides that the Minister ey make rules to be followed by

those courts in addition to the procedure zlready contsined in the statute,

so far Iam not aware of any such rules having been made., fThere is nowhere

in the statute where it is said that the mazistrates courts Act will anply

to these courts which were intended tc conduct their proceedings in as

. simple mamner as possible., The first ground of zpreal is without merit

and it must fail,
The second ground of arpeal which was strongly arzued by Mr. Mutyabule ..

the learned counsel for the anpellant was simnly that the RCIII court

Jéé improperly constituted 2s 2 sub-county chief of Bukooma sat in that
court and that offended the provisioﬂs of section 2 of the statute,

It is correct tc state that that section does not permit 2 sub-county
chief to be a2 member of RCIII court of his area, 1t is also true that

the list of the people who attended the RCIII court on 20/S/90 =t Eukooma

sub-county headquarters included the name of the sub-county chief one
Steéhen Ziraba, UMr, Kania argued that the mere inclusion of the chief's
name ch the list did not mean that he was a member of the court at thaf
time. According to the records of RCIII court the sub-ccounty bFier aid

not contripute toﬂthe proc-edings nor did he sign the decision of that

court which was signed by the members of the court on 8/11/90, Judging

sub-county chief's presence a2t the RCIII court hearing did not affect

the degision of that RCIII court, It could be th=at he was there just zs
'any ordinary member of the ruhlic but because of his position somebody
'migﬁt have felt it nece%sary to have his name on record., I sée nothing
impfbper in a chief quietly sitting where zn 3C court is sitting unless
his preseneé is objected to, but in this case the appellant objected to
the presence of a number of reople but not that of the chief., The second

ground of appeal fails,

cvcenssflie




- k -

Before 1 t-ke lerye of these two ~ ocunds of appeal nané proceed to deal
with the third ground of uppeal I would like to point out that these ~rounds
were never raised wefore the chief me-istrote's court therefore they should
not normally have been rzised in this court on the : ~uthority 67 the case

oft Tarhhubhai Morarji . Jagabhai Forarji (1958) iy 277 at pres 282 to 283,

I felt it necessary to antertsin the two rrounds to some extent, this has
been g0 because KC courts hsve just been establiched and es o result

a number of leral i-sues are bherinnin- to comé oﬁt of the decisions madeg
by these new courts. This court hag = duty to offsr some vee ful suicdlines

to those involved in hendlins cases oricinating from those;j(at times

politically motivzlted).local courts, In doing so thie court may a2t times .
have to concern itself with matters which in the normal course <f. things

may apve-r irrelevant, g

I must at this Juncture turn to the 3p¢ and 1aet sround of thié ~ppeal,
The lezrnes counsel for the “ppellant Mr. Vutvabule quite sfronfly opined
that there had been misearrisge of Juetice occasioned as a result of the
deeision of the learned chief meristrote, aubqtantlhl miscarrlgve of
justice‘/fisid to occur where there has been.misdirection by the trial
court on matters of fﬁct relatine to the evidence ziven op vhere there hés

been unfrirness in the conduct of the trial, (See dalebury s Luwe of En~lsnd,

2rd Edition, Volume 10 at_paces 538 - 539 raragraph 988),

Although this description of fubstantial miscarrinee of Justice relates

mainly to criminal proceedings it -nplies to civil matters with equal foree,

In the instont €ase it hs not heen sufficiently showvn by the aprellant
in this court th-t there was any misdirection hy the chief maristrate on
the evidence, on the contrary e lesrned chief mzristrate exhaustively
dealt with the detsils of the evidence 2s zdduced in the lower eourts after
having decided that her's was a first appellate court =nd she come to her

own decision which I feel was 2 correct one,
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. I have not heen rble tc discover 2ny element of miscarriage
of justice subsitential or otherwise in this ~nneal, This third

ground of npneal must, like the other twe, fail,

In all these circumstences this apreal crnnot be susteined,

it is accordingly dismissed with costs of this zpneal zn¢ the court

below to the responcent,
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