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This ruling refers to an applicati:n *y th-~ ty r-a2intiffs/
applieapts for an crder th © 'ne Abedi Fuw-cs be rideq +. the mair guit¢
as a seco;d defendant, The eorlic. . tiun wog 1odred by a notice of motiem
dated 22.5.?2 umnder the provigivre ¢ Crder 1 rule 10(2) (4) af Civil
Pracedure Ru%ﬁg and Order 43 rule 1 c¢f *he same rules. The applicatien is
supparted by/affidavit ef Sheikh Habib Idi Kabasa dated - 21.5,92. The
respendaat/defendant swore an affidavit in reply and that affidavit is

dated 25,5,92,

Mr. Tuyiringire whe appear=.. I . the “wo applicants argued that im
arder far the ceurt to properly ana completely adjudicate upon the main
suit it was necessary te have Abedi Mwase added to the suit as a geeond
defendawt, It was his contentien that if Abedi Mwase is not added the
issye of‘whc ewns the suit premises may net be properly determined er
reaglved. On the other hand Mr. Mutyabule wha appearcd far the Tespendent/
defendant srgued that there was no need for adding Abedi Mwase as ene af
the dafeﬂﬁants in the main suit sirce, according tu him, the qusctien of
title ar awnership over the disputed premises was settled long ags by lewer
esurts, Aceording tm him (Mr. Mutyabule) the anvlication was not breught
in-gged faith as the main suit is res judic-ta,

Order 1 rule 10(2) of Civil Procedure Rules under the provisiens of
whieh this application was filed state that the court may at any stage
of the Preceedings erder that the name T any person may be joined tc the
preceedings te enablé the court effectively and completely to adjudieate
upor and settle all questions invelved in the suit, The power, given to
the eeurt by the previsions af this order is discretionary, The court
must as af neeessity exercise ite discretion judici-usly, In a case ef
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this pature befere reaching its fir-l decision the court must satisfy itself
that if the application is not granted the issues presented before the equpé
in the suit may net be satisfactorily resolved. In the case of: Coffee
Works (Mugambi) Ltd. V Kayemba (Digest of Uganca High Court cases at page
14), which was quoted to this court by Mr. Tuyiringire the learned counsel
for the applicant, it was held that ne jurisdiction would be exercised by
this court under Order - rule 10(2) where the matter was net liable te be
defeated by no-joinder ¢ any party or parties as defendants, In othep
words this gourt will proceed to add a 5arty :r perties as defendants enly
if there is no any other way of resolving the issues other than by makiag
such an addi%ign but where theré is another w2y of resolving the issues ¢he
addition may nbt be required,

In the imstant case it is the czsz for the a~mlicants/rlaintiffs $hat
Abedi Mwase who had some ¢ alings in ths =+ =yperts should be adde& as
a defendant to enable the zourt to ceci‘e the is.ue of ownership of the
suit properly, I h-ve car=fully examinci ¢ ' “~.ings in the main sui¢
along with the affidavits sworn by bo*h cides in respect of this applieas
tien and I have eome to theteoncl. '-: 1.t =lthouzh Abedi Mwase's name
appears in a number of places =s = »or ~x w*c wos involved in the dispgsal
of the disputed premises, his presencs in court as a defendant is not vital
the detepmination of the JSSUES ¢y ¢ may be roised at the hearing of the suify

A% this point I must, with i respeci, ~xpress my agreement witkh My.
Mutyabulet™ learned counsel for the respondent when he says that this
application was no§=1ddged in good faith. This view is based on twd
paragraphs appearing in the notice of motion itself, In the first pera=
graph of the greunds of this application it is said that all along t§e
plaintiffs believed that Abedi Mwase would ¢ = reliablz witness for the
plaintiffs and that he had assured them of that fact; the same statomentg
is repeated in paragraph L of Sheik: Habib 1. Kabasa's af“i’zvit sugem i{n
support of this application; in grouni 5 of the notice of motion it is paid:
"Abedi Mwase can no longer be a reliable w'tr.es to.the efplicantg.“ Thege
faets elearly suggest that the reasor wh® this =svrlication was ledged ie
beeause the applicants had found it dii“cull to have Abedi lwase as thgir
witnesd ai{hough Mr. Tuyiringire deni-? this fact when I brought it te bis

- notige during his submission. The m:re fuct that a person hes refused t.

somgrerate with a party in a case ic not encugh to drag himrto court by
meking him & party on the ~pposite side; those whé come to this ceust fpw
redress mugpt eome with clean hands. I must say the applicants in this
present applieation have not ceme to this court with clean hands. Their

hands are %ainted with some stains of bad faith,
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Judging from the above aceeunt which I huve observed in the notice
of motion and in the affidavit of Kabasa it is only reasonable to conclude
that had Abedi Mwase agreed teo appear and teetify on beh-lf of the two
applicants in the main suit this applicaticn would not have been heard of,
The main reason for this 2pplicaticn, it se-me, was for the swplicants te
express their displeasure to Mwase for his rofueal to surr-rt them in thedir
claim against the defendant/respondent "+ rot to meet the ends of Jjustice,

In all these c¢ircumstances I find no merit in  this aprlication and
I de dismiss it with costs to the respondent/de fendant,

A -
Cole” KATO
JUDGE

18.6.1992




