-_'\,;_,-\,E ‘\:\F‘i\ - QAT - :1\'\_;2‘3:‘\ ce 3 ,.N \\\' \ %E\QQ\LD

_ IHE REPUBLIC OF UGANDA
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Mengo court civil 501t No, GK 625 of 1994 In that sult at

Mengo court, the plaldtlff/Re8pondent TEYS clalmlng a

declaration that,the lotor Vehicle, a Toyota white in

calour 1988 Model Chasis No. YH 61V-0065057 Engine Mo, 3Y - 0647825

was her property and WS clalmung for 2 order .of .regovery

of possesslon of the said mﬂtor vellcle._ e
In hlS wrltten stauement of defence the defendant/appllcant

g eounter-clalmed ag. 1nst the 1st Respondent and the gnd . ‘
Resnondent denylng 1st Hespondent's claim and. counter-glaiming
breach of contrict general aqd spe01al refund of. Shs.7,400,000Q/-
belng money he pald for the subgect matter of the suit

and Teturn of xhe,vahiclalwhiqm‘is¢currently‘valued at
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In his applicatien for the transfer of the suit from
Chief Magistrate's court ef-Mengo to High Court the grounds
he gives came about . ag a result of his counterclaim he made

against the Respondents for breach of contract and/or recovery

of'shs. 7,460;000/= béiﬁg‘the amount paid for the subject matter

of the suit or return of vehicle currently valued at shga

10,800,000/= and because this amount is in excess of peeuniary

 jurisdiction 6f the Chief liagistrate's court in which the

original suit was instituted, he applied sto have the case

withdrawn from Chief Magistrate's court of Mengo and transfered
Courtfer-claim

to the High court, as the original suit and theﬁconclusively

can not be fairly tried and

disposed of when the lower court lacks the pecuniary Jurisdi=-

-

ction tb entertain the counter - claim,

The application is supported by an affidavit sworn by

the applicant.

There is an affidavit in reply sworn by Rosemary
Nalukundo, the 1lst ‘Respondent dated 24th October 1991 in

which it is deposed that she was not a party to the circumsta-

-

nces of the counter-claim as she had never indicated to the
applicant that the wvehicle subject of her civil claim was

either seven or ten million shillings as alleged,

On hearing the application Mr. Matovu Lubega counsel
for liespondent rehearsed the contents of the Respondent®s
affidavit in preliminary objection to the application to
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withdraw and transfer the suit from Mengo Chief Magistrate's

court : to-the High Court, It was submitted that

the appllcatlon was mlsconcelved end an abuse of the court

process and requested to have the applicaticn dlsmissed

because the gist of the application was that the eult'should
be brought to the High court in order to acgonuodate the

counter-clalm made by the defendant/appllcant.

It was contended that before the application could be
-considered, the counter-clalm must be lodged in the court
which had a competent Jurisdiction to try it, but the
counter-claim was in excess of pecuniary jurisdiction of

Chief Magistrate's court,

I was referred to the case of Paulo Lubega nglnzl Ve

Musilama & Kato Mlso, Cause No. 39/1967 where it was

held that if a suit is filed in - PQurt -which had no jurisdiction
to try 4t, then it was competent to have the suit w1thdrawn

and transferred,

Another ground was that transfer of the suit ﬁnder
section 18 of the civil procedure Act (C. P. A ) was an abuse
of court process, because in this case the case has already
been withdrawn and transferred to the High court whilst it

had already proceeded anc merely awaiting judgment,

014'.




Against the above submission Mr. Mugisha for the applicant
submitted that the application was properly before court, He
referred me to the case of Matayo Kabowa V. Habib Bin Abdg;
Misc. cause 4/1942 reported in (1936 - 51) 6 ULR 121 where

it was observed that application for transfer of cases from
court to another is a difficult matter but balance of conveni-
ence, expenses and hardship involved must be considered,

Mr. Mugisha tried to distinguish the instant case

from the case the case Paulo Lubega Kapenyl Ve Musilama & Kato

(supra) because facts there wers d13$1m113r to the 1nstant case

as there was no major suit and counter-c1a1m like in thls case,.
Therey ‘a balance of convenience was that the case would

be heard Ry Chief Magistrate whereas in the 1nstant case the
plaintiff 4is contented with the chief Magistrate's court,

“Fhe defendant is saylng in the 1nterest of Justlce and

avoidance of mult1p11c1ty of SUltS,.lf these matters were
w1thdrawn from Mengo court and transferred to ngh Court "
and dlsposed of 51mu1taneously mult1p11c1ty of suits would be

avoided,

As regards the second leg of the submission it was
contended that this application was filed ‘well before the

hearing of the suit in Mengo commenced. The hearing proceeded
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ex—parte when they had indlcated they would not be avallable
as they would be involved in a ngh Court matter. There
‘was therefore no abuse of court process as they never allowed the

. Mengo.court case to proceed.

" Now upon hearing both counsels on this prellmlnary
‘objection and upon addressing my mlnd to the law regardlng
w;thdrawal ©of suits and transfer of thé same to another court
and upon con51der1ng the law regarding” counter clalm I must

.state that it is now settled ‘that where a defendant makes a
oountervclalm in his defence,

the countereclaim is to be treated, for all purposes for which
austlce requlres it to be so treated as an 1ndependenﬁ action,

See Amon vy _Robbeth (1889) 22 QBD 543 at page_iﬁs Further,

if, after the defendant has pleaded a counterclalm, the

..— o ey

plaintiff's action is for any reason stayed dlscontlnued
- or dismissed, the counter - claim may neverthe-less be Proceeded
withg Further, the courts, if satisfied that the defendant's
claim ought not to be dlsposod of by way of counterclaim but

in an independent action, the counterclaim can be excluded.

See order 8 r,2,

Therefore bsaring the above in mind, a counter-claim
being treated as an independent action, it must, following

the principle laid down in Paulo Lubega Kagenyiv., Musilama

a
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& Kato Misc. cause No, 22(1262 reported in Digest High Court
cases Volume 3 M,B, 140/1967, be filed in a court which has

Jurisdiction to try it, If it is filed in a court which has no
Jurisdiction to try it, then it is incompetent to have the suit
(Major suit and coﬁnter—claim) withdrawn and transferred from

the court which had no jurisdiction to try the action (countere
claim)e In my view, if the amount claimed in the counterclaim
¢xceeds pecuniary. jurisdiction of the court, in which the main
‘suit had been filed, then the defendant should have considered
in which court he should file what he intended to claim in his

COuntEr-claim. He could not file a counter=claim in a court

which had no pecuniary Jurlsdlctlon to entertain it. 1In ny view

balance of convenlent. avoidance of expense and hardshlp cannot

upon a%y court, The Jurlsd%

confer Jurlsdlctlon’ls conferred upon a court aw.

._.—..-.‘._-.-»-— -

Accordkngly, the case of Mkatayo Kabowa.v. Habib Bin
abdul” !;226.2]! 6 ULR 12} would be distinguished from:the
instant case, because in that case, the court was dealing with
& case where the withdrawal and transfer of the case wgs
between courts of horizontal jurisdiction unlike in the instant
case, where the application souéht to withdraw and transfer the
case from sme court to another court of vert}cgl pecuniary
Jurisdiction, I think in the instant case, yhe overriding
consideration would be pecﬁniary Jurisdiction of the court in
which the suit was filed. Since the counter-qlai@ is over and
above shs. 5,000,000/= it would not properly be {zlédin

Chief Magistrates court which had no Jurisdiction and cannot
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be withdrawn from a court which had ne competence/jurisdiction

to hear the case. Therefore, this court can not order withe

drawal and transfer of the suit from the court which had

.10 jurisdiction to hear the counter-claim.

On that ground alone the application to w1thdraw the suit

and transfer it to the court would not succeed.

As regards the second ground of objecticn to the-effect
that application was an abuse of the court process, I do not
see where the appllcatlon was an abuse of court process, because
the allegation that the case is already withdrawn from the lower
court and transferred to High Court is not supported by evidence,
The allegatiom that the case is already part-hecard and is
awaitibng judgmeﬁt would not render the application to be an
abuse of court process since under section 18 (l) of Civil
Procedure Act, the application can at any stage be w1thdrawn

and transferred from one. court to another court.

However, be that as it may, I think the application to
withdraw the suit and transfer it to High Court because of the
counter-claim is misconceived and is dismissed with costs as
the counterclaim'ought ﬁof to have been filed in a court which

had no jurisdictioﬁ.

However, before taking leave of this Ruling, I must observe
that under order 8 r 2, where the counter-claim could not

conveniently be disposed of in the pending suit before the

-.8/-.




Chief Magistrate, it ought not to have allowed or defendent

should have been'refused permission to avail himself of the
main éuit with the-counter-claim appendéd tQ it. Vle have yet
'to'see how the learned Chief Magistrate handied the suit with
the counter-claim which was in excess of his pecuniary jurisdie

ction,

Meanwhile, the preliminary objection to the application
to transfer the suit to High court is upheld., The application "
to withdraw the‘suit'and transfer it to High Courf'is-ﬂismissed with

costs to plaintiff, :
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3W/12491; lir, Donge holding brief for
Mr, Mugisha for Applicant.

Rosemary Natukunda Respondent - . @
in person Ruling read.
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